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- Preface to the Twenty-Ninth Edition

A A 2y

We are glad to present the twenty-ninth revised edition of our popular book on the
Law of Evidence in India. The present edition has been carefully revised and includes
several cases decided by the Supreme Court and the various High Courts. The Case-law
is updated and a Summary of the Indian Evidence Act is given in the Appendix. Questions
set at the recent examinations have been indicated at the appropriate places.

Allamendments made in the Indian Evidence Act by the Criminal Law (Amendment)
Act, 2018, have been incorporated at the relevant places

We trust this popular book will continue to be useful to the student community.

— Publishers
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INTRODUCTION

TO THE LAW OF EVIDENCE

( STUDENTS ARE ADVISED TO READ THIS INTRODUCTION
BEFORE EMBARKING ON A DETAILED STUDY OF THE ACT )

Laws may be divided into substantive laws and procedural laws. The laws by which rights,
duties and liabilities are defined are called substantive laws. The purpose of the substantive laws
is to deal with the principles creating or destroying rights, duties and liabilities. The laws of procedure,
on the other hand, prescribe the mode by which the application of the substantive law is regulated.
Such procedures can be further divided into two parts. Firstly, there are rules dealing with various
procadures to be followed in a Court of law. Secondly, there are rules dealing with the mode of the
proof of the existence or otherwise of rights, duties and liabilities. For example, the Indian Penal
Code defines several offences, and lays down the punishment for such offences. This is the
substantive criminal law. The Criminal Procedure Code deals with the rules of investigation of a
crime, methods of conducting trials, provisions for appeal, efc. The Evidence Act, on the other
hand, is concerned with the mode of proving whether a particular person committed the offence or
not.

The problems dealt with by the law of evidence can briefly be stated as under:

What facts can be proved in a court of law when there is a particular dispute before it? The
obvious answer seems to be that whatever facts make the belief or disbelief in the existence or
non-existence of a particular fact in dispute may be brought before the court as evidence. In other
words, whatever facts logically make it possible for the courts to entertain a belief in the existence
or non-existence of a fact may be adduced as evidence. The logical relevancy of the facts that
could be adduced as evidence is not fully admitted by the law of evidence. It is not merely the
logical relevancy that matters, but also the veracity of the particular facts. For example, that certain
people heard a certain conversation about a murder may be logically relevant, but its ‘truth value®
may be highly doubtful. It may be a mere gossip, having no ‘truth value’ at all.

Therefore, there are two cardinal principles of the law of evidence. What is relevant may be
proved; but everything that is relevant may not be admissible as evidence. This admissibility of
evidence is tested on the basis of the ‘truth value’ of the relevant facts. For example, certain facts,
though relevant, are excluded under the Evidence Act, viz.—

(1) Facts similar to, but specially connected with each other, would be excluded, unless itis

an experimental case.

(2) Similarly, hearsay evidence, that is, the assertion regarding the existence of any fact by

any person who is not called as a witness, is generally excluded.

(3) Evidence regarding the opinion of others regarding the existence or non-existence of a

fact is generally excluded, though in some exceptional cases, it may be admitted.

(4) The fact that any person’s character is such as to render certain conduct imputed to him

probable or improbable is also excluded.

Thus, it should be noted that the law does not admit every fact which is logically relevant.
1




 THE INDIAN EVIDENCE ACT

the law of evidence, namely that evidence must pe ¢
the following fwo fundamental principles

not to be admitted.

best evidence must be given.

dhmplb define positively and enumerate what are relevant R
down in S. 11 the Act. Facts which are inconsistent with facts j
j@ which render highly probable or improbable the fact in jssye P
the gist of the relevancy of facts. A fact is relevant only when it r;as a
p existence or non-existence of the facts in issue highly probable jn the

Oﬂﬁﬂad to

f5. The

N issug

of evidence generally states what facts cannot be adduced as evidence
rest can be adduced as evidence. The Evidence Act, on the other
t to state positively what facts are relevant.

dence Act can be divided into the following three parts
and may not be proved? — Sections 1 to 55 deal with the answers tothis

levant facts to be proved, orwhat kind of evidence must be given of afact
e proved? — Sections 56 to 117 deal with these questions.

‘and in what manner, must the evidence be produced? — In this part of the
‘Act, the competency of the methods of testing their creditworthiness are
0ns 118 to 167 of the Act lay down the rules in this connection.

which the law of evidence attempts to answer are the following :
May be proved in order to establish the existence or non-existence of

is to be given of those facts?

3 MAY BE PROVED?

S that facts ‘_"hi"h are logically connected with the facts in issué
fNon-existence of the facts in issue probable or improbable: o
ip”."md“ by poisoning, the fact that the accused had mﬂb::
{he inference of the murder possible. Similarly, the fact thet 1°
® the murder, when the death is suspected to have btee
Wﬁ:g Committed the murder probable. Further, that faIC::a
-Mgiass, the accused cleaned the glass, might M@
~eerpossible, as by this subsequent conduct, the aozuh i
Victim st oo In the same way, the fact that the accus® the
- TEiM Just before the victim dieq may make the inference

and

i b0 U

INTRODUCTION

accused having committed the murder possible, as it afforded an opportunity for committing the

offence. -

Thus, the gist of the contents of Sections 6 to 16 is that whenever a fact, either by itself, or in
connection with other facts, makes the legal inference of the existence or non-existence of the
facts in issue, such facts become relevant and may be proved. But this rule of relevancy is
determined by the second question that the law of evidence has to answer. :

(2) WHAT KIND OF PROOF IS TO BE GIVEN OF THOSE FACTS?

The general principle is that the best evidence must be given in all cases. But this maxim is
a half truth. What it meant by best evidence is the evidence of facts which have the maximum truth
value. In a sense, this question is answered mostly in a negative way by the Evidence Act. Hearsay
evidence cannot be given. The contents of a document cannot normally be proved by oral evidence,
when the law requires a transaction to be contained in a document. This rule is contained in the
statement that primary evidence must be given, unless secondary evidence is permitted to be
given. .

(3) WHO IS TO GIVE THAT PROOF?

The third question deals with the burden of proof. There are certain facts which need not be
proved because the court takes notice of them. There are certain other facts which must be
proved by one of the parties to the dispute.

The party who has the responsibility of proving a certain fact is said to have the burden (or
onus) of proof on him,

The law of evidence generally lays down that he who wants the court to believe certain things
must prove them. But this general rule is modified by the law of presumptions. In certain cases,
the court may believe in the truth of a thing, unless it is disproved. In such cases, the Court may
presume the existence of a particular state of affairs. In some other cases, the law prescribes that
the court must believe in the existence of certain things, unless they are disproved. There are

a

cases where the Evidence Act lays down that a court shall presume a particular thing. There are

certain circumstances when the law will say that the court must believe in the existence of a thing,

and should not allow any evidence to disprove such a thing. Thus, one thing may be dawapg
conclusive proof of another. In some other cases, the law might also prevent a party from leading

evidence contrary to his prior statement or conduct, by applying the doctrine of estoppel. it

(4) HOW IS THAT PROOF TO BE GIVEN?

In this part of the law of evidence, questions relating to the competency of the wit
also the method of examining them and testing their veracity, are discussed. Here, the
all persons who are capable of understanding the nature of the questions put to them
can answer those questions, can be witnesses. This general rule is, however, qualified
known as the rule of privileged communications. In some circumstances, the law p
one person shall not give evidence of certain communication which he received under
circumstances. For example, it is provided that a wife or a husband cannot
communication which he or she received from the other party to the marriage
the marriage.

canned wit

am
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pranch of the law of evidence deals with the manng, in

; who calls him. It lays down what kinds of questigng g &

'. \astions cannof be put to him at such an examination ofthe an by

e Howthe opposite party can tes! the veracity of the depositign ang
rthiness (by way of a cross-examination) are ajg

ctof the law of evidence.

ILLUSTRATIVE CASE

t may be rather complex to understand the exact scope of the Evidence
pe and application of Sections 6 to 16, an illustrative case is given

0 discusgey

ge as adduced in the court are mentioned below: in the foot-note, how
it and admissible is explained by reference to the different sections of he
adentis advised to read this case twice; — first, before undertaking a detailed
d again, after studying the entire Act.

R. v. Donellan

%g-tﬂe‘d at Warwick Spring Assizes, 1781, before Mr. Justice Buller, for the
sius Broughton, his brother-in-law, a young man of fortune, twenty years of
moment of his death, had been in good health and spirits, with the exception
rWhich he occasionally took a laxative draught®. Mrs. Donellan was the
» and together with Lady Broughton, his mother, lived with him at Lawfod

roughton’s death, unmarried and without issue, the greater part of "
Mrs. Donellan® butitwas stated, though not proved, by the prisonerthét
¢ lr:o an agreement for the immediate settling of her whole fortune of
eprived himself of the possibility of enjoying even a 1ife-estate;g
setilementextended not only to the fortune, but also to expectances

s death of Sir Theodosius, the prisoner had, on several 0ccasi™™

obe very bad, and his life to be precarious.’ On the 19th OfAu.gus%
Sonthimamid and harmless drought to be taken the nextmorming.
e Outfishing!, and the prisoner told his mother that he had 2%
mprudently got his feet wet, both of which assertions were fa*

/@ relevant fact (Section 9)

2
I fact (Section 8). The statements are also admissio™®

il /|

INTRODUCTION

When Sir Theodosius called on the following morning, he was in good health,® and at about
seven o'clock, his mother went to his chamber to give him the draught, ' of which he immediately
complainedﬁ and she remarked that it smelt like bitter almonds.'? In about two minutes, he
struggled oy much as if to keep the medicine down, and Lady Broughton observed a gurgling in
his stomach®; in ten minutes, he seemed inclined to doze, but five minutes later, she found him
with his eyes fixed, his teeth clenched and froth running out of his mouth; and within half an hour
after taking the dose, he died.

Lady Broughton ran down stairs to give orders to a servant to go for the apothecary, who
lived about three miles distant.'® In less than five minutes after Sir Theodosius had been takenill,
Donellan asked where the bottle was, and Lady Broughton showed him the two bottles. The prisoner
then took up one of them and said “Is this it?” and being answered “Yes", he poured some water
out of the water bottle which was near into the phial, shook it and then emptied it into some dirty
water which was in a basin. Lady Broughton said, “You should not meddle with the bottle®, upon
which the prisoner snatched up the other bottle and poured water into that also, and shookiit, and
then put his finger into it and tasted it. Lady Broughton again asked what he was about, and said
he ought not to meddle with the bottles, on which he replied that he did it to taste it,® though he
had not tasted the first bottle.® The prisoner ordered a servant to take away the basin, the dirty
things, and the bottles, and put the bottles into her hands for that purpose; she put them down
again on being directed by Lady Broughton to do so, but subsequently removed them on the
peremptory order of the prisoner.

On the arrival of the apothecary, the prisoner said the deceased had been out the preceding
evening fishing, and had taken cold, but he said nothing of the drought which he had taken."_sThe
prisoner had a still in his own room which he used for distilling roses;'” and a few days after the
death of Sir Theodosius, he brought it full of wet lime to one of the servanis to be daanedm-"ﬂ'l:e
prisoner made several inconsistent statements to the servants as to the cause of the young man's
death;'® and on the day of his death, he wrote to Sir W. Wheeler, his guardian, to inform him of the
event, but made no reference to its suddenness.'® The coffin was soldered up on the fourth day
after the death.2® Two days later, Sir W. Wheeler, in consequence of the rumour which had reached

9. State of things under which fact in issue happened (Section 7)

10. It was suggested that Donellan changed the apothecary’s draught for & poisoned one administered by Lady 3
Broughton, an innocent agent. Therefore, the administration of the draught suggested to be poisoned was a fact 5-&
in issue (Section 5) ok % t“

11. As to this, see Section 14

12. l.e., of prusis acid. Lady Broughton perceived by smell the presence of the poison. Therefore, she's
Issue (Section §) * "

13. Effects of facts in issue (Section 7). All these facts go to make up the fact of the death, which was

14. Introductory to next fact as finding the time (Section 9)

15. Subsequent conduct influenced by a fact in issue and statement explanatory of conduct (S.8)

16. Subsequent conduct and explanatory statements (Section 8) ;

17. Opportunity to distill laurel water, the poison said to have been used (S. 7)

18, Subsequent conduct (Section B)

19. Admission (Ss. 17, 18).

20. Introductory to what follows (Section 9)

canned wit

am
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harots death, and that suspicions were entertained thay he hag

18002 wrote @ letter 1o the prisoner requesting that an eXaminatio

ntioning the by whom he wished it to be conducted 22 The

r them, but did nof exhibit Sir Wheeler's letter alluding to the Suspicion

n po d, nor did he mention to them that they were sent for at hig

ced by the prisoner 10 suppose the death 1o be case of ordinary death, 2

”m state of putrefaction, the medical gentiemen declined 1p
”MMRW\!MDM with personal danger

. & medical man who had heard of their refusal to o

 prisoner declined his offer on the ground that he had not bee

;same day, the prisoner wrote o Sir Wheeler, a letter i1 w! @ stated that

y satisfied the family, and endeavoured to account for 1 vent by the

% d'had been suffering but he did not state that they had not made

e the body

CGirected to

later, Sir W. Wheeler, having been informed that the toc, not been
@ prisoner insisting that it should be done®’ which howe, e prevented
' and the body was interred without examination %?
the circumstances having become known to the coro -
and examined on the eleventh day after death Putrefact
 head was nof opened, nor were the bowels examined. an

aused the
found to be
er respects,
e the coroner's

Inces of the prisoner having rinsed the bottles, he was observed to
d endeavor to check her, and he afterwards told her that she had no
those circumstances, but only to answer such questions as were put

@ coroner and jury, he endeavoured to impress them with the belief that

plete anW!'IOI‘?LM:I)‘Bmughlon, in giving evidence before th

of, what follows (Section 9). It should be observed that proof of the rumours and
'showing the truth of the matters rumoured and suspected would not be admissible.
mn_ and suspicions explain Sir Wheeler's letter.

affecting his conduct (S. 8, Explain. 2)
(Sec. 8)
- The fact that the first set of doctors refused explains the prisoner's conduct by
g examination (Sec. 7). The ground on which they refused tends 10

ﬁwﬁm doctor's offer and the prisoner’s conduct therecn, tend to confirm
Mok U

m (Sodan 8, Expin. 2)
} showed that it was disingenuous would come under the head of

Sl The absence of examination is explanatory of parts of the
evidence (S. 9), o

INTRODUCTION T

the deceased had inadvertently poisoned himself with arsenic, which he had purchased to kill
fish.'

Upon the trial, three physicians and an apothecary were examined on the part of the
prosecution; these wilnesses expressed a very decided opinion, mainly grounded upon symptoms,
the suddenness of the death, the postmortem appearances, the smell of the draught as observed
by Lady Broughton, and the similar effects produced by experiments upon animals, that the
deceased had been poisoned with laurel water’2, One of them stated that on opening the body, he
had been affected with a biting acrimonious taste like that which affected him in all the subsequent
experiments with laurel water.*® An eminent surgeon® and anatomist stated a positive opinion
symptoms did not necessarily lead to the conclusion that the deceased had been poisoned;

@ appearances presented upon dissection explained nothing but purtefaction®*, The trial

uded, and ultimately, the prisoner was convicted and executed.

juant conduct (Section 8) and admissions (Section 17)
{ experts (Section 45)

"6 s a case of testing a fact in issue, viz., the laurel water present in the body. See definition of fact :

s was the famous surgeon of repute, John Hunter,

QQaQ




THE INDIAN EVIDENCE ACT

_ BRIEF HISTORY OF THE LAW OF EVIDENCE IN INDIA

\evidence is derived from the Latin word evident or evidere, which means
ver clearly; to ascertain; to prove”.
| countries of the world, the law of evidence is based on the following two axioms

“to show

s other than those having some connection with the matter in contro
gone into by the Court. In other words, only facts having a ration
puld be admitted in evidence.

facts having rational probative value are admissible in evidence,
@ rule of paramount importance, as for instance, a confession m:
‘advocate.

ever, until these rational rules were evolved, trials in various parts of
d on all possible irrational methods, as for instance, trials by ordeal (where the hot iron and
) water methods were used), or the corpse-retouching method (where the corpse was
)sed to react in several ways, e.g., opening an eye, pointing a finger, oozing blood, stc.),
N today, one such horrible practice which is still in vogue is forture, and cases are not rare

»called developed

versy shoulg
al probative valug

uniess excluded by
ide by a client to hig

the world were

Before the Indian Evidence Act was passed, there was no comprehensive or systematic
tment in India on this subject. In the Courts established in the Presidency towns of Calcutta,
and Madras, the English rules of evidence were followed. However, outside these
cy towns, there were no fixed rules of evidence. The Mofussil Courts applied rules which
vague and indefinite, and at times, also rules based on customa
of the country. However, there being no definite or fixed rules, t
i branch of the law was far from satisfactory.
- The first step was taken in 1835,
to all Courts in British India.
ﬂgisActdld not contain a com
Provisions on this topic.

ﬂun‘: :wpnarem. especially in legal circles, that the state of this branch of the law was
s that the feforms were called for. Commenting on the state of the law at that time,
oo ian Law of Evidence, s it then existed, could be divided into three

one portion settled by express enactments, another settied by judicial decisions,

(8nd the largest) portion which wa . ,
1 S uns : d
other two portions. ettled, and which remained to be classifie

. ”mm"f Snacta formal piece of legislation on this subject. The need of
> the introduction into India of the English Law of Evidence, which was

e o and learning of the English | i
of this cou Judges, with such modifications as the
o gavamnw mwe?xd ;‘eﬁirs. In r‘:Bﬁe, a draft Bill on the subject was prepared
Y = ever#t is Bi" did i was
- ,,g ;n the legislature. not see the light of the day and

The unanimous opinion of local authorities at that
Unsuitable to the needs of the country,

ry laws prevailing in
he administration of

when an Act was passed on this subject, and was made
Then, in 1855, another Act was passed on this subject, and
Plete body of rules, it nevertheless embodied some important

INTRODUCTION ’ 9

It was after this that a fresh Bill was tabled, which finally became law in shape of the Indian
Evidence Act, 1872, This Act is based mainly on the English law of evidence, and the plethora of
rules and principles to be found in the jungle of English law has been classified and modified,
although within a very narrow compass. There is no doubt that this branch of the law covers a very
vast ground, and one can appreciate the difficulty in compressing this wide field in merely one
hundred and sixty-seven sections. This Act has now been in force for almost 150 years, and
valuable case-law has sprung up in this field. An attempt has been made in this book to deal only
with the most important cases falling within the fold of this interesting branch of the law.

The Indian Evidence Act is not exhaustive, i.e., it does not purport to contain all the rules of
evidence. For the interpretation of the sections of the Act, the Courts can take the help of the
relevant English Common Law. However, the Courts cannot import any principle of English Law
relating to the law of evidence which is inconsistent with what is laid down by the Act.

OBJECT BEHIND THE LAW OF EVIDENCE — The object of rules of evidence is to help the
Courts to ascertain the truth, to prevent protracted inquiries, and to avoid confusion in the minds of
judges, which may result from the admission of excessive or irrelevant evidence. One must realise
that if every circumstance which might tend to throw light on the matter in issue were to be let in,
trials would be protracted to an intolerable length.

Thus, the main object of the law of evidence is to restrict the investigation made by Courts
within the bounds prescribed by general convenience. Now, this object would be completely
frustrated by the admission of every circumstance, on either side, having some remote and
conjectural probative force, the precise amount of which might itself be ascertainable only by a
long trial and a determination of collateral issues, growing up in endless succession as the inquiry
proceeded. Evidence which tends to divert the attention of the Court and to waste its time is,
therefore, to be rejected.

As the following study of the Act will show, there are three main principles which underlie the
law of evidence. These three principles are :

(i) Evidence must be confined to the matters in issue.
(i) Hearsay evidence must not be admitted. A o
(ili) The best evidence must be given in all cases. s

aQa
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To which proceed-

ings is the Indlan

Evidence Act not
applicable?

(2 marks)

M.U. May 2013

1
PRELIMINARY (Ss. 1-4)

A. GENERAL

The Indian Evidence Act came into force on 1st September, 1872, and it
extends to the whole of India. (S. 1)

Earlier, the Act applied to the whole of India, except th
and Kashmir. Now, the words “except the State of Jammu and Kashmir" have
been deleted by the Jammu and Kashmir Reorganisation Act, 2019,

LEX FORI. — Matters of evidence are governed by the lex fori ie., the
law ofthe forum or court in which a case is tried. Whether a witness is competent
or not, whether a certain matter requires to be proved by w
certain evidence proves a certain fact or not, are all to be dete
law of the country where the question arises, j.e., where
to be enforced and where the Court sits to enforce it. [Bai
(18503 H.L.C.1)]

ltfollows that f it is desired in an English Court to prove a for
then, although such a document may be provable in it of origin by
production of a copy, it cannot be so proved in the Engli t, unless the
circumstances are such as to render the copy admissible by law. [Brown
V. Thomton, (6 Ad. & EI. 185))

e State of Jammy

nined by the
Yol

& F. Raif Co.

eign document,

To what proceedings does the Act
Apply (S.1) Not appiy (S. 1)

The Act applies to all judicial
proceedings in or before any Court,
including Courts-Martial (except
those specified in the second
column).

The Act does not apply to —

(i) affidavits presented to any Court
or officer, or

(i) proceedings before an arbitrator,
or

(iii) proceedings before a Court-
Martial convened under the Army
Act, the Naval Discipline Act, the
Indian Navy (Discipline) Act,
1934, or the Air Force Act.

‘ _JUDICIAL PROCEEDINGS — As stated above, the Act applies 0 all
Judicial proceedings. An enquiry is judicial, and not administrative, if its object
is to determine the legal relation between one person and another or a grouP.
of persons or between him and the community generally. Therefore, if a judd®
et withoutsuch an objectin view, it cannot be said it he o acting judicill

10

PRELIMINARY 1

Under the Criminal Procedure Code, the term “judicial proceeding”
includes any proceeding in the course of which evidence is, or may be, legally
taken on oath. An administrative inquiry is, however, not a judicial proceeding.
Similarly, a proceeding which is subsequently found to be without jurisdiction
cannot be a judicial proceeding. It is to be remembered that Courts have to
discharge both administrative as well as Judicial duties, and in order that there
may be a judicial proceeding, the judge must act in a judicial capacity, i.e., as
a Court

WHETHER THE ACT APPLIES TO CIVIL PROCEEDINGS — As seen
above, the Act applies to all judicial proceedings, civil or criminal. Generally
speaking, the rules of evidence are the same, whether the proceeding is civil
or criminal. However, there are certain provisions of the Act (e.g., the doctrine
of estoppel) which apply only to civil proceedings. Likewise, some parts of the
Act. (e.g., provisions relating to confessions) would apply only to criminal
proceedings.

Moreover, although the rules of evidence are the same in civiland criminal
dings, there is a marked difference in the legal effect of evidence in civil
when contrasted with criminal matters.

(This topic is discussed at greater length later in this Chapter, under the
ieading “Difference between probative force of evidence in civil and criminal
proceedings.”)

AFFIDAVITS — An affidavit is a statement or declaration of a person (in
writing) made on oath or affirmation before a person having authority to
administer an oath or affirmation (as for instance, a Magistrate or a Notary). It
is expressly provided that the Act does not apply to affidavits. Nor are affidavits

ncluded in the definition of evidence under S. 3 of the Act. This is so because
inan affidavit, the deponent (thatis, the person who make the affidavit) asserts
certain things based on his personal knowledge. Normally, contempt
proceedings are decided on the basis of affidavits. So also, affidavit evidence
is accepted in interlocutory matters.

ARBITRATION — The principal aim of arbitration is to have a controversial
matter decided without wasting time and money on a regular suit in a Court of
Law. Legal technicalities do not, therefore, attach to proceedings before an
arbitrator, and it has therefore been expressly provided that the Act does not
apply to such proceedings. Thus, the strict rules of evidence or the technical
rules of procedure do not apply to arbitration proceedings. Similarly, an
arbitration award cannot be set aside on the ground that a particular document
was improperly received by the arbitrator. However, the arbitrator must always
conform to the rules of natural justice.

Arbitrators are specially excluded from the ambit of the Act, becauga such
persons are chosen for their respectability and the confidence reposed in them
by the parties to the dispute. Arbitrators are, therefore, not expected to apply
the rules of evidence in proceedings before them, but are expected to act
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1 to fundamental principles of faimess and justice, e.g., not recording

'in the absence of one of the parties, and so on.
_ 'PROCEEDINGS BEFORE TRIBUNALS — The Evidence Act hag no
W to enquiries conducted by tribunals. But the law requires that such
; 'mm.mm conform to the rules of natural justice. The rules of Natura|
: WIMUW that the party should have the opportunity to adduce all the
‘relevant evidence on which he relies, that the evidence of the opponent shoy|g
"be taken in his presence, and that he should be given an opportunity of Cross-
examining the witnesses examined by the other party, and further that ng
" material should be relied upon against him without his being given an opportunity
“of explaining it. (New Prakash & Co. v. New Suvama & Co,, A.LR. 1957 S.¢.

232)

The Act has no application to enquiries conducted by tribunals, even
‘though they may be judicial in character. The law requires that such tribunals
‘should observe rules of natural justice in the conduct of the inquiry, and if they
‘do so, their decision is not liable to be impeached on the ground that the
‘procedure followed was not in accordance with that which prevails in a Court
of Law.

B. DEFINITIONS (Ss. 3-4)

_'1.. “Court” [S. 3]
b s Tha term “Court” includes all Judges and Magistrates, and all persons
(except arbitrators) legally authorised to take evidence.

... The dgﬁl:l'rtion of *Court” is not exhaustive, but framed only for the purpose
of the Act; it is not to be extended where such extension is nof warranted.
(Brajnandan Sinha v. Jyoti Narain, A.l.R. 1958 S.C. 66)

i
Fact” means and includes —
() Any—
' (@) thing,
(b) state of things

capable of being
or

perceived by the senses.

:  (0) refation of things

18 — (@) That there are certain objects arranged in a certain
in place, is a fact. J ;
A man heard or saw something, or said certain words, is a fact:
‘condition of which any person is conscious.
— (@) That a man holds a certain opinion, has a certain
| 1alth or fraudulently, or uses a particular word in @
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particular sense, or is or was at a specified time conscious of a particular
sensation, is a fact.

(b) That a man has a certain reputation, is a fact.

Bentham classifies facts into physical and psychological. Clause (i) above
refers to physical (or external) facts, whereas clause (ii) relates to psychological
(or internal) facts. Thus, even facts which cannot be perceived by the senses
(e.g., intention, fraud, good faith, efc.) are facts. Indeed, anything which is the
subject of perception or consciousness is a fact.

It follows, therefore, that a misrepresentation as to the intention of a person
is a misrepresentation of a 'fact’. As was rightly remarked by an English judge,
Lord Bowen, the state of a man's mind is as much a fact as the state of his
digestion.

PRINCIPAL AND EVIDENTIARY FACTS — The fact sought to be proved
(factum probandum) is called the “principal fact” and the facts which lead to
establish it are called ‘evidentiary facts’ (factum probans).

3. *“Relevant” [S. 3]

One fact is said to be relevant to another when the one is connected with
the other in any of the ways referred to in the provisions of this Act relating to
the relevancy of facts.

The facts that are recognised to be relevant under the Act (by Ss. 5-55)
may be grouped as follows:

1. Facts logically connected with facts in issue or relevant facts ; Ss.
5-16.

Admissions and confessions : Ss. 17-31.

Statements by persons who cannot be called as witnesses : Ss. 32
and 33.

Statements under special circumstances : Ss. 34-37.
Judgments in other cases : Ss. 40-44,
Opinions of third persons : Ss. 45-51.

7. Evidence as to character : Ss. 52-55.

Itis to be noted that the section does not define the term “relevant”. Rather,
it simply indicates when one fact becomes relevant to another. Normally, facts
relevant to an issue are those facts which are necessary for proof or disproof
of a fact in issue. Thus, relevant facts are those which are capable of affording

a reasonable presumption as to either the facts in issue or the principal matters
in dispute.

In Lakhmi v. Haider, (3 CWN 268), the word “relevant” has been held to
mean admissible.

As regards relevancy of evidence, Best observes as follows:

Define "relevant”.
(2 marks)
M.U. Nov. 2016
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“Of all rules of evidence, the most univlersa! and the most obvioys ig
this,—that the evidence adduced should be alike dm_ecled alnd confined to the
matters which are In dispute or which form the subject of investigation, The
theoretical propriety of this rule never can be a matter of doubt, Whatever
difficulties may arise in its application. The tribunal is created to determing
matters which either are in dispute between contending parties, or otherwisg
require proof; and anything which is neither directly nor indirectly relevant fo
those matters ought at once to be put aside as beyond the jurisdiction of the
tribunal, and as tending to distract its attention and to waste its time. Evidence
may be rejected as irrelevant for one of fwo reasons. First, that the connection
between the principal and evidentiary facts is too remote and conjectural,
Second, that it is excluded by the state of pleading, or what is analogous to the
pleadings, or is rendered superfluous by the admissions of the party against
whom it is offered.”

4. “Fact in issue” [S. 3]
A “fact in issue” means:
Any fact from which
either by itself
or
in connection with other facts,
(i) the existence,
(i) non-existence,
(iii) nature, or
(iv) extent
ofany (a)right,
(b) liability, or
(c) disability
asserted or denied in any suit or proceedings, necessarily follows.

llustrations — A is accused of the murder of B. At his trial, the following
facts may b in issue, viz., (i) that A caused B's death: (i) that A intended 0
cause B's death; (iif) that A had received grave and sudden provocation from
B; (iv) that A, at the time of doing the act which caused B's death, was, by
reason of unsoundness of mind, incapable of knowing its nature.

Any fact asserted or deni
the Civil Procedure Code.

WHAT ARE 'FACTS IN ISSUE’ —
some legal right, liability, or disabilty,
and upon which accordingly,
affirmed by one party to a sy

ed in answer to an issue of fact recorded under

‘Facts in issue’ are facts out of which
involved in the inquiry, necessarily arises
a decision must be arrived at. Matters which aré
it and denied by the other are to be regarded as

PRELIMINARY 15

facts in issue; what facts are in issue in particular cases is a question to be
determined by the substantive law, or in some cases, by the law of procedure.
It should be noted that a fact in issue cannot be held to be proved by the
secondary evidence of statements made by a person who is not summoned
as a witness.

As far as civil cases are concerned, facts in issue are determined by
framing the issues before the Court. As regards criminal cases, the charge
itself constitutes and includes the facts in issue.

DIFFERENCE BETWEEN ‘RELEVANT FACT' AND ‘FACT IN ISSUE’' —
Facts in issue are the matters which are in dispufe or which form the subject of
decision in the suit. They are facts out of which some legal right, liability, or
nvolved in the inquiry, necessarily arises and upon which a decision
rrived at. They are matters affirmed by one party and denied by the
s, if A is accused of the murder of B, the facts in issue will be that A
s death, that he infended to cause B’s death, and so on. Relevant
he other hand, are facts so connected with each other as to prove or
acts in issue. Relevant facts are not themselves inissue, but are
on of inferences regarding them.

e can, therefore, distinguish between ‘fact in issue' and ‘relevant fact’

issue is a necessary ingredient of a right or liability. It is from
" by itself or in connection with other facts, that the existence or
ce of a right or liability necessarily follows. A refevant fact, on the
1and, is not a necessary ingredient of a right or liability.

2. A fact in issue is called the “principal fact” or factum probandum. A
relevant fact is called the “evidentiary fact” or factum probans.

5. “Document” [S. 3]

The term “document’ means any matter expressed or described upon
any substance by means of letters, figures or marks, or by more than one of
those means, intended to be used, or which may be used, for the purpose of
recording that matter.

lllustrations — (i) Awriting, (ii) words printed, lithographed or photographed,
(iii) a map or plan, (iv) an inscription on a metal plate or stone, and (v) a
caricature — are all documents.

This definition of the word “document” is similar to the one contained in
the Indian Penal Code.

Stephen defines a document as “any substance having any matters
expressed or described upon it by marks capable of being read.” Thus, letters
imprinted on trees as evidence that they have been passed by the Forest Ranger
are documents.

Scanned with CamScanner
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Daye, the term document was defined as “any writing or Print

‘being made evidence, no matter on what material it may be

Thus, the wooden scores on which bakers or milkmen indicate

s the number of loaves of bread or quarts of milk supplied to their
ere are also documents, as much as more advanced Computerisgg

E gf keeping accounts.

 wEvidenice” [S. 3]

The term “evidence” means and includes —

m 'orauvldsnoe— .8, all statements which the Court permits or requires
~ tobemade before it by witnesses, in relation to matters of fact under
~ Inquiry; and

- (ii) Documentary evidence — i.e., all documents, including electronic
records, produced for the inspection of the Court.

The above definition of the term “evidence” is not a complete definition.
‘Evidence, thus defined, is not the only medium of proof: in addition to it, there
__are a number of other matters like the demeanour of a witness, which the
- Court has to take into consideration when forming its conclusion. The definition
of ‘evidence’ has to be read with word “proved” (see below) when determining
what is ‘evidence’ within the scope of the Act.

‘Bentham defines evidence as “any matter of fact, the effect, tend ency or
design of which, when presented to the mind, is to produce in the mind, a
‘persuasion concerning the existence of some other matter of fact, a persuasion
either affirmative or disaffirmative of its existence.”

Taylor uses the word evidence to mean “all the legal means, exclusive of
- mere argument, which tend to prove or disprove any fact, the truth of which is
submitted to judicial investigation”.
3 _ The confession of an accused person is not evidence in the ordinary
- sense of the term, as defined in this section, though it has to be given due
consideration in deciding a case.
s?"‘u.a-"l!_“hﬁ*tﬂf:mfesasim ofaco-accused has to be regarded as amounting
fCe ina general way, because whatever is considered by the Courtis
circumstances which are considered by the Court as well as
es do amount to evidence in that generic sense. Thus, though a
be regarded as evidence in that generic sense, the fact remains

evidence as defined by S. 3 of the Act. (Haricharan Kurmi v. Staté
R.1964 8. C. 1184)

1ce means and includes is described in S. 3 of the Evidence
are not included within that description. Rather, affidavits
excluded by S. 1 from the applicability of the Act. That

© Used as evidence under any of the provisions
S8 Act. (Firm S. Rajkumar . Bharat Off Mills, A LR, 1964

PRELIMINARY 7

JUDICIAL EVIDENCE — The expression “judicial evidence” may be
defined as evidence received by Courts in proof or disproof of facts, the
existence of which comes into question before such Courts. It will thus be
seen that judicial evidence is a species of the genus “evidence’ and is mainly
natural evidence as refined and modified by rules of positive law.

TAPE-RECORDS AS EVIDENCE — Tape-recorded conversation can be
admitted as evidence, provided the conversation is relevant to the matters in
issue, the voice can be properly identified, and the possibility of erasing parts
of the tape is eliminated. (R. M. Malkani v. State of Maharashtra, Al.R. 1973
S.C.72)

Thus, tape-recordings can be used as evidence in a Court to corroborate
the statements of a person who deposes that he had carried on a conversation
with a particular person. A previous statement of a person which has been
tape-recorded can also be used to test the veracity of a witness and to impeach
his impartiality. :

The Madras High Court has, in R. Venkatesan v. State (1980 Cr. L. J. 41),
considered the evidentiary value of a tape-recorded conversation. In that case,
the recorded conversation was not audible throughout and was broken at a
very crucial place. The accused alleged that the same had been tampered
with. The accuracy of the recording was not proved and the voices were also
not properly identified. In the circumstances, the Court concluded that it would

not be safe to rely on the tape-recorded conversation as corroborating the
evidence of the prosecution witness.

The observations of the Supreme Court (in Yusufali Esmail v. State of
Maharashtra, 1968 Madras L. J. 247) in connection with tape-recorded evidence
are relevant. In that case, the Supreme Court observed as follows :

‘If a statement is relevant, an accurate tape-record of the statement
is also relevant and admissible. The time and place and accuracy of the
recording must be proved by a competent witness and the voice must be
properly identified. One of the features of the magnetic tape-recording is
the ability to erase and re-use the recording medium, Because of this
facility of erasure and re-use, the evidence must be received with caution.

The Court must be satisfied beyond reasonable doubt that the record
has nof been tampered with."

As regards admissibility of tape recordings, the Bombay High Court has,
in C. R. Mehta v. State of Maharashtra, 1993 Cri. L. J. 2863), observed as
follows :

“The law is quite clear that tape-recorded evidence, if it is to be
acceptable, must be sealed at the earliest point of time, and not opened
except under orders of the Court.” i
ELECTRONIC RECORDS — ltis clarified, by an amendment ins

the Information Technology Act, 2000, that electronic records are also _
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“document” under S. 3 of the Act. Itis also larifieg |
ertifying Authority”, “digital signature”, “Digital ngnarwa]
ic form", “electronic records”, “information”, “securg |
_ igital signature”, and “subscriber” shall haye the

e assigned to them in the Information Tachna!ogyAcf. |

CE BETWEEN ‘EVIDENCE’ AND 'PROOF’ — The worg
all the legal means, exclusive of mere argument, which
r disprove any matter or fact, the truth of which is submitted to
ation. Proofis the establishment of fact in issue by proper legal |
sfaction of the Court. It is defined as “the sufficient reason for
proposition as true.” It is the result of evidence, while evidence
n of proof.

2 DIFFERENT KINDS OF EVIDENCE
lowing are the nine different types of evidence:

‘evidence, i.e., the testimony of a witness as to the existence or
afactin issue. It also includes the production of an original

cumstantial evidence, i.e., the testimony of a witness as to other
ts, from which the facts in issue may be inferred. In cases based
evidence, such evidence should be so strong as to point
'to the guilt of the accused. The fundamental rule by which the
ireumstantial evidence is o be estimated is that, in order to justify
of guilt, the inculpatory facts must be incompatible with the
the accused and incapable of explanation upon any other
2sis than that of his guilt.

hoted that in cases where the evidence is of a circumstantial
s from which the conclusion of guilt is to be drawn
ance, be fully established, and all the facts so established |
ntonly with the hypothesis of the guilt of the accused. Again,
lould be of a conclusive nature and tendency, and they
S {0 exclude every hypothesis but the one proposed to be |
there must be a chain of evidence so complete as ot
@ ground for a conclusion consistent with the innocence
imust be such as to show that, within all human probability,
' done by the accused. (Hanumant Govind Nargundkar
ALR. 1952'5.C. 343

e (A.LR. 1960 S.C. 29), it was observed

y 1act must be inconsistent with the innocence
anation on any hypothesis other than that

Jant hypothesis would be sufficient t

PRELIMINARY

sustain the principle, but that the hypothesis suggested must be reasonable.
Thus, before the prosecution can succeed in a case resting upon circumstantial
evidence alone, it need not meet every hypothesis suggested by the accused,
however fanciful and extravagant it may be. :

The Kerala High Court has observed that, in a murder case, just because
the doctor conducting the autopsy is not in a pesition to give a definite opinion
regarding the cause of death, the Court does not become helpless. It can still
convict the accused on the basis of other circumstantial evidence. (State of
Kerala v. Mani, 1992 Cri. L. J. 1682)

In a case decided by the Allahabad High Court, the prosecution’s charge
of murder was based purely on circumstantial evidence. No postmortem was
performed, nor was even the dead body recovered. The Court held that the
factum of murder must first be established by the strongest possible evidence.
The absence of such evidence was fatal to the case of the prosecution. (Ramua
v. State of U.P, 1992 Cri. L. J. 3972)

Direct evidence and circumstantial evidence distinguished —
Evidence is either direct or indirect, according as the principal fact follows from
the evidentiary or by inference. Direct evidence is the testimony of the witnesses
as to the principal fact to be proved, e.g., the evidence of a person who says
that he saw the commission of the act which constitutes the alleged crime.
Circumstantial evidence is the testimony of a witness to other relevant facts
from which the fact in issue may be inferred.

Direct evidence is of a superior cogency; its greatest advantage is that
there is only one source of error, namely, fallibility of testimony, while the other
has in addition, a further source of error, viz., fallibility of inference. The weight
of evidence varies according to the number of independent facts supported.

3. Real evidence, i.e., any matter which the Court perceives itself, e.g.,
that a man standing before a judge has got a scar on his face.

4. Hearsay evidence (i.e., derivative or second-hand evidence), i.e., the
testimony of a witness as to statements made out of Court which are offered

as evidence of their own truth. Thus, A’s evidence that A heard that a murder
had taken place is 'hearsay’ evidence.

S. Primary evidence.

6. Secondary evidence.
7. Oral evidence.

8. Documentary evidence.

9. Conclusive evidence, i.e., where the connection between the pri

and evidentiary fact is a necessary consequence of the Law of Nature. (See S,
4 below.) KT RN

[Allthe forms of evidence are discussed in detailin the relevant
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d”, “Not proved” [S. 3]

_ ed when, after considering the matters befc,-e ]
itto exist, or considers its existence so probablg
t, under the circumstances of the particular case, to aq
at it exists.

to be disproved when, after considering the matters beforg

that it does not exist, or considers its non- -existence gq |
ident man ought, under the circumstances of the paﬂiculg,
the supposition that it does nof exist.
not to be proved when it is neither proved nor disproved.
ED"— The English author, Cunn, gives the analogy of a merchant
ation that the rate of exchange will vary, or a General who
the movement of the enemy. The success of either will
ng soundly when he ought to act on the assumption that
true, or when prudence bids him to assume it to be false. Ifhe
 certainty, he would never be able to act at all. Similarly, all
5 to look for is such a high degree of probability that a prudent
milar transaction, would act on the assumption that sucha

S BEFORE IT” — The expression “matters before it" includes
1 do not fall within the definition of the term “evidence” (in S. 3 of
rinstance, a fact orally admitted in Court or the result of a local
1e Civil Procedure Code. Therefore, in determining what
‘than evidence within the phraseology of the Act, the definition
stbe read with that of ‘proved'. It would appear, therefore, that
intentionally refrained from using the word ‘evidence' in this
ed instead the expression ‘matters before it’. For instance, a
dmitted in Court. Such an admission would not come within
e term ‘evidence' as given in this Act. Yet, it is a matter which |
vhom the admission was made, would have to take into |
“to determine whether the particular fact was proved of |
ultof a local investigation under the Civil Procedure Code |
o ;‘;f’" by the Court, though it is not ‘evidence’ within |

AND ‘MORAL CONVICTION' — ‘Legal proof is o be-
nviction'. Legal proof s neither more nor less than |
iinition of the word ‘proved’ in S. 3. Whatever may |
nless itis legally proved to such an extentas
ludicial decision cannot be arrived at. So also;
dge may feel as to the truth of a particular fact,
: nce, he cannot take it as proved.

PRELIMINARY

DIFFERENCE BETWEEN PROBATIVE FORCE OF EVIDENCE IN CIVIL
AND CRIMINAL PROCEEDINGS — The rules of evidence are, in general, the
same in civil and criminal proceedings. There are, however, some exceptions,
as for instance, the doctrine of estoppel applies to civil proceedings only. On
the other hand, the provisions relating to confession (Ss. 24-30), character of
persons (Ss. 53-54), and incompetence of parties as witnesses (S. 129) are
peculiar to criminal proceedings.

But, there is a marked difference as to the effect of evidence in civil and
criminal proceedings. In civil proceedings, the proof required is sufficient if
there is a mere preponderance of probability; but, in criminal proceedings, it
must be such as to exclude, to a moral certainty, every reasonable doubt of
the guilt of the accused. As far as criminal proceedings are concerned, in the
words of the Supreme Court (in Garib Singh v. State of Punjab, (1972)3 S.C.C.
418), “the prosecution must prove its case beyond all reasonable doubt”. But,
in civil cases, even though charges of criminal or fraudulent character are
involved, it is wrong to insist on proving charges beyond reasonable doubt.
(Gulabchand v. Kudilal, A..R. 1966 S.C. 1734)

The rules of evidence are the same in civil and criminal proceedings, and
bind alike the State and the subject, prosecutor and accused, plaintiff and
defendant. The Act makes no distinction between the degree of proof or
probability required for criminal as distinguished from civil cases. However, as
remarked by Best in his book on Evidence, “There is marked difference as to
the effect, i.e., probative force of evidence, in civil and criminal proceedings. In
civil cases, mere preponderance of probability is sufficient; whereas, in ciiminal
trials, the persuasion of guilt must amount to such a moral certainty as to
convince the mind of the tribunal beyond all reasonable doubts” is based upon
the maxim of English law laid down by Holroyd J. that “Itis better that ten guilty
men should escape, rather than one innocent should suffer”. The serious
consequence of an erroneous condemnation, both to the accused and to the
society, the immeasurably greater evils which flow from it than from an
erroneous acquittal, have induced the laws of every civilised nation to lay down
the principle that the persuasion of guilt must amount to a moral certainty.

The following are the main points of difference between evidence in civil
and criminal proceedings: ek

1. Incivil cases, issues may be proved by preponderance of em .

In criminal cases, issues must be proved beyond any re -
doubt.
Certain rules of evidence are applicable to criminal cases o
the relevant issues arise only in such cases. Examples in
are confessions, dying declarations, character of the
3. In civil cases, the rules of evidence may be
parties or by an order of Court, e.g., proof by
criminal cases.

S

N
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i cases, itis the duty of the par}ies Fo ?Iaoe their case before the
as they think best, whereas in criminal cases, it is the duty of
" the Court to bring relevant evidence on the record to see that justice
: wmm admissibility of evidence are also, in general, the
. civil as in criminal proceedings. But, with regard to the proofin criming
‘the following general rules have to be observed:
&mmﬁ always presumed to be innocent until the prosecution
A ;pfiomhﬁ'ntobeguilty,
3 45 Wimm must be such as to exclude every reasonable doubt of
~ theguilt of the accused.
3. Incase of any reasonable doubt as to the guilt of the accused, the
4 ‘benefit of doubt should always be given to the accused.
4. There must always be clear proof of corpus delicti, I.e., the fact of
: ‘commission of the crime.
S. The hypothesis of delinquency should be consistent with all the facts
proved.
Courts have often applied the maxim, “falsus in uno, falsus in omnibus™
{one faisity leads to the inference of the entire story being false). However, the
mﬁwﬂhas observed that the maxim, falsus in uno, falsus in omnibus,
-Mﬁoappﬂedmechanicaﬂy It held that the mere fact that the evidence of
ﬁﬂM\ms found unsafe for conviction, is not a ground for rejection
of their testimony. (Nadodi v. State of Tamil Nadu, 1993 Cri. L. J. 426) (This
*h discussed at greater length in the next chapter.)
MNOUR OF WITNESS — It will be seen that the word “matters”
idifotthe term evidence) is used in the definitions of the terms “proved” and
- Itis because of the use of this wider term that a Court can attach
JBu8 weight fo the demeanour of a witness, /.e., the manner in which he gives
1 in the Court. This i e
Sernce This is based on the psychological proposition that, b
ychological prop , by
m ; __ﬂd.- ing ;D::On tell a story, one may instinctively be able to tell
Ve - ) Y
One is limhdadﬁ:f Locke who, in his “Essay Concerning Human
+ BIves the example of the Dutch Ambassador at the Court of
of : r at the Cou
Siam The Ambassador told the King that in his country during
— and even elephants —

the King is said to he - s
d, "Hitherto || 0 have instantaneously
i believed the strange things you told me, because | looked

Wﬂ‘m;btnm.lamsura that you are a liar.”
Mahﬂ(&ﬂ

by the Evidence Act that a Court may presume a

*
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fact, it may either (i) regard such fact as proved, unless and until it is disproved,

or (ii) may call for proof of it. l'"""‘;
MEANING OF “COURT MAY PRESUME” — Whenever the Act lays down MU, May 2017
that the Court may presume a fact, it has a discretion to presume it as proved, Nov. 2019

or to call for confirmatory evidence of it. Thus, the Court may presume that a
message forwarded from a telegraph office corresponds with the message
delivered for transmission at the office (S. 88), or the Court may presume that
a certified copy of foreign judicial records is genuine and accurate (S. 86); but
in either case, the Court can also call for further evidence.

9. Court “shall presume” (S. 4)

Wherever it is laid down by the Act that “the Court shall presume a fact’,
it means that the Court must regard such fact as proved, unless and until it is
disproved.

MEANING OF “COURT SHALL PRESUME" — When the Act lays down
that the Court shall presume a certain fact, the Court has no option in the
matter, and it is bound to take the fact as proved, unless the party interested in
disproving it produces sufficient evidence for that purpose. Thus, the Court
has to presume the genuineness of every document purporting to be the London
Gazstte or the Official Gazette (S. 81). Similarly, the Court shall presume the
accuracy of maps and plans made by a Government authority (S. 83). Likewise,
the Court shall presume that a power-of-attomey purporting to be executed
before a proper authority was so executed (S. 85), and so on.

PRESUMPTION' DEFINED — The term ‘presumption’ in its widest and
most comprehensive sense, may be defined to be an inference, affirmative or
disaffirmative, of the truth of falsehood of a doubtful fact or proposition drawn
by a process of probable reasoning from something proved or taken for granted.

In law, a presumption means a rule of law that Courts and judges shall
draw a particular inference from a particular fact or from a particular evidence,
unless and until the truth of such inference is disproved.

Presumptions are either presumptions of law or presumptions of fact

What is “may

The former may be again sub-divided into (i) rebuttable, and (ii) conclusive Won offect?
presumptions. The latter are always irrebuttable. 0 st}
MU May 2018

Presumptions of fact, or natural presumptions, are inferences which are
naturally and logically drawn from experience and observation of the course of
nature, the constitution of the human mind, the order of things in the world,
elc.; they are akin to the expression ‘may presume’ of this Act.

Presumptions of law, sometimes called intendments of law, are inferences
and propositions established by common law or statute; they are aither
(1) absolute, corresponding to the expression “conclusive proof” of this Act. or
(ll) rebuttable, i.e., corresponding to the expression “shall presuma” of this Act.
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DIFFERENCE BETWEEN

PRESUMPTIONS OF LAW

PRESUMPTIONS OF FACT

Discretion of Court : No discre-
tion is vested in the Court at all.
The law peremptorily requires a
certain inference to be made
whenever the facts appear which
the law assumes as the basis of
the inference.

Rules of law : Presumptions of
law are, in reality rules of law and
part of the law itself.
Presumptions of law must be
drawn.

Kinds : There are two kinds of
presumptions of law —
rebuttable and irrebuttable.

— ]
A discretion, more or less exten-
sive as to drawing the inference
is vested in the tribunal.

Presumptions
rules of law

of fact are not

Presumptions of fact m
not be drawn

There is no divis
case of presumptions of

The above can be expressed in the following tabular statement :
PRESUMPTION

I

I
Of facts
(May presume)

| [Sections 86, 87, 88,
Irrebuttable 90 and 114]
(Conclusive proof)
[Sections 41,
112, 113]

CONCLUSIVE PRESUMPTIONS are inferences which the law makes
S0 peremptorily that it will not allow them to be overturned by any contrary
proof, however strong.

REBUTTAB.LE PRESUMPTIONS are rules defining the nature and the
:omut:unt of the evidence which is sufficient to establish a prima facie case and
is oﬁﬂ;?atctll et:urdgn Orftproof upon the other party; and, if no opposing evidenceé

» the Court is bound t fon 1 the
presumption, o come to a conclusion in favour of

MIXED PRESUMPTION i ieli n
m above two, and con S or presumptions of law and fact, lie inbetwee

Magine sist mainly of i N = hich
attract the observation of the lay, y of certain presumptive inferences Wl

Rebuttable
(Shall presume)
[Sections 79 to 85,
89, 105]
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‘PRESUMPTION' AND ‘PROOF' — “Proof” is that which leads to the
conclusion as to the truth or falsity of alleged facts which are the subject of
inquiry. Proof may be effected by (1) evidence, (2) admissions, or (3) judicial
notice. Thus, presumptions are the means, and proof is the end, of judicial
inquiry. Presumption is merely an inference. When a rebuttable presumption
operates in favour of a party, it is for the opponent to disprove it by adducing
evidence to the contrary.

10. “Conclusive proof” (S. 4)

When one fact is declared by the Evidence Act to be conclusive proof of
another, the Court must, on proof of the one fact, regard the other proved, and
cannot allow evidence to be given for the purpose of disproving it.

>ONCLUSIVE PROOF — Conclusive presumptions are inferences which

v makes so peremptorily that it will not allow them to be overturned by

ontrary proof, however strong. This is the strongest of all presumptions.

11, 112 and 113 of the Evidence Act and S. 82 of the Indian Penal Code

strations of irrebuttable presumptions. S. 41 lays down that final

\ts in probate, matrimonial, admiralty or insolvency jurisdictions are

) in certain respects. S. 112 lays down that if a person is born during

inuance of a valid marriage between his mother and any man, or within

s after its dissolution, the mother remaining unmarried, then, unless

ess is proved, it is a conclusive proof of his legitimacy. S. 113 lays

at a notification in the Official Gazette of a cession of territory 1o a

Native State is conclusive proof that a valid cession took place on the date

mentioned in the notification. Likewise, S. 82 ofthe |.P.C. lays down that nothing
is an offence which is done by a child who is under seven years of age.

Similarly, under the provisions of the Companies Act, the Certificate of
the Registrar of Companies is conclusive evidence that each subscriber wrote
opposite his name in the Memorandum of Association the number of shares
taken by him.

Or again, the statement in an Order of a Court is conclusive of what
happened before the Presiding Officer of such Court. In all these cases, no
party before the Court is allowed to produce any evidence to disprove or displace
such a presumption.

Thus, a certificate issued by the Director of the Central Food Laboratory
is conclusive proof of the facts stated therein. Similarly, a marriage certificate
is conclusive evidence of the solemnisation of the marriage and also of
compliance with all its formalities. However, in such cases, the genuineness of
the document stands on a different footing and can always be questioned ina
court of law.
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RELEVANCY OF FACTS
(Ss. 3, 5-55 & 158)

General

‘Relevant’ defined (8. 3)

One fact is relevant to another when the one is connected with the other
in any of the ways referred to in Sections 5 to 55 below

Of what fact may evidence be given (S. 5)

Evidence may be given of the existence or non-existence of every factin
issue and of relevant facts, and of no others.

llustration : A is tried for the murder of B, by beating him with a club,
With the intention of causing his death. At A’s trial, the following facts are in
issue—(i) A's beating B with the club; (ii) A's causing B's death by such beating;
(ili) A's intention to cause B's death.

However, it is also clarified that S. 5 would not enable any person to give

Evidence of a fact which he is disentitled to prove under the Civil Procedure
ode,

Illustration : A suitor does not bring with him, and have in readiness for
9I‘0d_uction, at the first hearing of the case, a bond on which he relies. The
section does not enable him to produce the bond or prove its contents at a
subsg_quent stage of the proceeding, otherwise than in accordance with
conditions prescribed by the Civil Procedure Code.

PBII_\SCIF'LE OF S. 5 — Evidence can be given of a fact only ifit is either
a fact in issue or one declared to be relevant under the following sections.
-I::;n ::idence of al] collateral facts which are incapable of affording GT]Y
et S:VP;'ESU"]P‘CE_on as to the principal matters in dispute, are excluded "
et public time. Whgn the evidence is tendered, if it is prima facié

: e, ft.fs for the other side to show that it is not admissible.
% gmi‘lﬁ:r‘;:;l?iﬁd ?LBSCI:ibesg particular manner in which evidence is 0
g must be given in that manner, and in no other manner. |

t, two alternative mod s ’ ’ 4if
before the second mode can es of giving evidence are permitted, an

: _ be utilised, certai diti t be fulfilled, it
iso , in conditions mus
mmﬁdm;:::;iﬁ ad;wt tha.t those conditions are fulfilled, in which casé
BEt the peviion oo eading evidence is permitted under the Evidence Act

of, by consent, admit irrelevant evidence as relevant:
A.LR. 1962 Guj, 68)

26
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“AND OF NO OTHERS" — The force of S. 5 lies in these four words
occurring at the end of the section. These words exclude evidence of collateral
facts which are incapable of affording any reasonable presumption regarding
the facts in issue. They preclude a litigant from proving any facts which are not
in issue, i.e., any facts which are not the principal matters in dispute or which
are not declared to be relevant by the Act. Further, even if a fact is relevant, it
will have to be proved in the proper manner as indicated in the Act. To take an
example, secondary evidence of a document may be relevant, but is not
admissible, unless the rules as to notice in S. 66 have been complied with.

This section applies to examinations-in-chief as well as to cross-
examinations. But it must be remembered that certain questions are admissible
in cross-examination, even though the same questions are not admissible in
the examination-in-chief. (This is discussed in Chapter IX.)

CASE — In R. v. Vyapoory (8 CLR 197), the accused was charged with
receiving illegal gratification from X & Co. on three specific occasions in 1876.
It was shown to the Court that in 1876, 1877 and 1878, X & Co. were doing
business as contractors, and that the accused was the Manager of their office.
The point in question was whether the evidence of similar but unconnected
instances of receiving illegal gratification from X & Co. in 1877 and 1878 were
admissible against him. The Court held in the negative, as such evidence was
not admissible under the Act.

FALSUS IN UNO, FALSUS IN OMNIBUS — This Latin maxim, which
means ‘False in one thing, false in everything', was once quite a favourite one
with the Law Courts. However, it is not now strictly adhered to. If it can, the
Court must separate the truth from falsehood. When the falsehood is merely
an embroidery to the main story, the whole of the evidence of the witness
should not be disbelieved. In the pursuit of justice, one cannot afford to chase
the shadow and lose the substance.

This maxim has not received general acceptance in the Law Courts. Inits
unqualified and undiluted form, it is no longer applied, even to criminal cases.
In one Indian case, the Court went to the length of observing that the maxim is
neither a sound rule of law nor a rule of practice. As Wigmore observes, itis
even untrue to human nature. It is not correct to say that a person who tells a
single lie is necessarily lying throughout his testimony. Once a liar is not
necessarily always a liar. Indeed, if the principle underlying the maxim is carried
to its logical extreme, the administration of justice would come to a standstill.

[A reference may also be made to the brief discussion of this maxim
under S. 3 of the Act in Chapter 1.]

DIFFERENCE BETWEEN ‘RELEVANCY' AND ‘ADMISSIBILITY" :
‘LOGICAL RELEVANCY' AND ‘LEGAL RELEVANCY' — A fact which Is logically
relevant may not be legally relevant under the provisions of the Evidence Act,
and so would be inadmissible in evidence. All admissible evidence is relevant,
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THE INDIAN EVIDENCE ACT

evidence is not necessarily admissible. All facts which are
provisions of the Evidence Act to be proved are relevant: by
vant a fact may be, unless it is allowed to be proved by the
 the Evidence Act, it is not admissible.

is said to be logically relevant to another when it bears sych a
n with the other as to render probable the existence or non-
of the latter. As stated above, all facts which are /ogically relevant
e not legally relevant. One fact is said to be legally relevant to another, onfy
msme is connected with the other in any of the ways referred to in Ss.
5 to 55 of the Evidence Act. Logical relevancy is wider than legal relevancy;
every factwhich is legally refevant is logically relevant, but every fact whichis
leml_evant is not necessarily legally relevant. Thus, a confession made
) a police officer may appear to be logically relevant, but such a confession is
not legally relevant, for S. 25 of the Act declares that it cannof be used as
vidence against the person making it.
~ TheIndian Evidence Act lays down, in Ss. 5-55, what facts are relevant;
~ but the mere fact of logical relevancy does not ensure the admissibility of a

Very often, public considerations of fairness and the practical necessity
for reaching speedy decisions necessarily cause the rejection of much of the
‘evidence which may be logically relevant. Thus, all evidence that is admissible
is Want,' b_ul all that is relevant is not necessarily admissible. Relevancy is
the genus of which admissibility is a Species. Thus, oral statements which are
he: ‘may be relevant, but not being direct evidence, are not admissible.
relevancy is, for the most part, based upon logical relevancy, but it is not
I_io-aay that all that is logically relevant is necessarily legally relevant
Vversa. Certain classes of facts which, in ordinary life, are relied upon
(relevantare rejected by law as legally irrelevant. Cases of exclusion
relevant facts by positive rules of law are:

Exclusion of oral by documentary evidence : Ss. 91-99.
) Exclusion of evidence of facts by estoppel : Ss. 115-117.

R Eﬁwluuhn of pr_ivileged communications, such as confidential com-
i moﬂs with a legal adviser, communication during marriage,
‘official communications, efc. : Ss. 121-130

; diawssed in detail at their proper places below.]
Cthas, in Ss. 6-55, declared the following seven facts alone to bé

; being connected with a fact in issue or relevant facts -

of the following ten types:
Part of the same transaction ; S. 6.

®mmo
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2. Facts which are the occasion, cause or effect of relevant facts or
facts inissue : S. 7.

3. Facts showing a motive or preparation for, or previous or subsequent
conduct in relation to any fact in issue or relevant fact : S. 8.

4. Facts (i) necessary to explain or introduce a fact in issue or relevant
fact, or (ii) which support or rebut an inference suggested by such a
fact, or (iii) which establish the identity of any thing or person whose
identity is relevant, or (iv) which fix the fime or place at which any fact
in issue or relevant fact happened, or (v) which show the relation of
parties by whom any such fact was transacted : S. 9.

5. Anything said, done or written, by a conspirator in reference to the
common intention of all the conspirators : S. 10.

6. Facts (i) that are inconsistent with any factin issue or relevant fact, or
(i) which make the existence or non-existence of any fact in issue or
relevant fact highly probable or improbable : S. 11.

7. Facts which will enable the Court to determine the amount of damages
which ought to be awarded : S. 12.

8. Where the question is as to the existence of any right or custom,
(i) any transaction by which the right or custom in question was created,
claimed, modified, recognised, asserted or denied, or which was
inconsistent with its existence; (i) particular instances in which the
right or custom was (a) claimed, recognised or exercised, or (b)
disputed, asserted or departed from : S. 13.

9. Facts showing the existence of any state of (i) mind (e.g., intention,
knowledge, good faith, negligence, rashness, ill-will, goodwill), or
(ii) body, or (iii) bodily feeling, when such state of mind or body is
relevant : S. 14.

10. When the question is whether an act was accidental or intentional —
the fact that it formed part of a series of similar occurrences : S. 15.

Facts relevant to the issue as admissions (Ss. 17-23) and confessions

(Ss. 24-30).

Statements by person who cannot be called as witness : Ss. 32-33 and

158.

Statements made under special circumstances : Ss. 34-39.
Judgments of Courts of Justice : Ss. 40-44. ;
Opinions of third persons : Ss. 45-51.
Character evidence (i.e., character, when relevant) Ss. 52-55.

[Each of the above topics is discussed below in necessary details.]
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THE INDIAN EVIDENCE ACT |

. relevant as being connected with facts in issye
" or relevant facts (Ss. 6-16 and 53)

transaction (S. 6)

‘which, though notin issue, are so connected with a fact in issue, ag
‘the same transaction, are relevant, whether they occurred at the
d place or at different times and places.

ILLUSTRATIONS TO S. 6

FACTS WHAT MATTERS BECOME
RELEVANT

-accused of the murder of B | (a) Whatever was said or done by A
or B or the bystanders at the
beating, or so shortly before or
after it as to form part of the
transaction, is a relevant fact.
‘A is accused of waging war | (b) The occurrence of events (i) to
(iii) is refevant as forming part of
% ﬁ,by taking part in an armed the general transaction, though

rrection in which (i) property A may not have been present at
destroyed, (ii) troops are all of them.

sues Bior a libel contained in | (c) Letters between the parties
relating to the subject out of
which the libel arose, and forming
part of the correspondence in
which itis contained, are refevant
facts, though they do not contain
the libel itself.

estion is, whether certain | (d) Each delivery is a relevant fact.
ordered from B were
to A. The goods were
toseveral intermediate
Successively.

et

'» and the following three sections, deal with the refevancy of
. hare relevant to a fact in issue, They describe the various
n0t in issue, are so related to one another as 0

““W 80 connected together as to be referred
i'!l:o of 16, @ contract or a tort. A transaction may
140 01 Words accompanying such physical acts:

RELEVANCY OF FACTS 31
The term “transaction” is defined by Sir James Stephen (in his “Digest of
the Law of Evidence”) as:

“a group of facts so connected together as to be referred to by a
single legal name, as a crime, a contract, a wrong, or any other subject of
enquiry which may be in issue.”

The Kerala High Court has observed that a statement alleged to have
been made by a witness to other witnesses cannot fall under S. 6, unless it is
a part of the same transaction. Such a statement can, however, be used under
S. 157. (Rajan v. State of Kerala, 1992 Cri. L. J. 575)

A transaction may consist of a single incident stretching over a few minutes,
or it may be spread over a variety of facts, occupying a much longer time, and
occurring on different occasions or at different places. Where the transaction
consists of different acts, in order that the chain of such acts may constitute
the same transaction, they must be connected together by proximity of time,
proximity or unity of place, continuity of action, or continuity of purpose or
design.

Statements, to be admissible as substantive evidence of the truth of the
facts stated therein, must themselves be ‘part of the transaction’ and not merely
uttered in the course of the transaction. Where the transaction is a single
incident, a statement by a person who was perceiving the incident made
simultaneously with the occurrence of the incident, may, with justification be
said to be part of the transaction, inasmuch as it is the resuit of a spontaneous
psychelogical reaction through perception. (Hadu v. The State, A.L.R. 1951
Orissa 53)

Inthe above case, it was also held that a statement as the one in lllus. (a)
above, is relevant only if itis that of a person who has seen the actual occurrence
and who uttered it simultaneously with the incident, or so soon thereafter as to
make it reasonably certain that the speaker was still under the stress of the
excitement caused by his having seen the incident.

RES GESTAE — Facts forming part of a transaction are described by
English and American writers as being part of res gestae, i.e., things done
(including words spoken) in the course of a transaction. [See. lllus. (a) to (d)
above, which are all instances of res gestae.]

It will be seen that although S.6 of the Act is based on the English doctrine
of res gestae (a Latin term literally meaning “things done”), the framers of the
Act have deliberately avoided the use of this expression, which has become a
source of confusion in English criminal jurisprudence. 3

Acts and declarations accompanying the transaction or the facts in issue
as treated as res gestae, and admitted in evidence. This is thus an exception
to the rule of hearsay. The ground on which such evidence is admitted is the
spontaneity or immediacy of the act or declaration. W G -1 4
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THE INDIAN EVIDENCE ACT

.. ros gestae are those circumstances which are the instinctive ang
arsired incidents of a particular act. Circumstantial facts are declareg
ant and admitted in evidence, though such acts are not in issue, if they
, connected with the fact in issue as to form part of the same transaction,
et mey occur atthe same time and place or at different times and places.
| facts are admitted as forming part of res gestae, i.e., as being part of the
‘original proof of what has taken place. The underiying principle of this rule is
hg as they form part of the transaction which is the subject of inquiry, they
ought to be included.
o In a case decided by the Supreme Court, the talk between the accused
and the police decoy was tape-recorded and sought to be used in evidence in
aprosecution for bribery. The defence objected to its use as being a statement
:  the police. Rejecting the argument, the Supreme Court he/d that the dialogue
- formed part of the res gestae and was, therefore, relevant and admissible
under S. 6 of the Act. However, the Court also cautioned that as magnetic
tapes are capable of erasure and reuse, the Court must also be satisfied that
the tape had not been tampered with. ( Yusufalli v. State of Maharashtra, A.L.R.
Q;SEBS C. 147)

_ InAgassizv. London Tramways Co. (1872 21 WR 199), there was a tram

Wl

sion and an action was brought against the Tramway Co. in respect of
/ 1o a passenger. A remark by another passenger to the effect that the
Ve _pu_ght to be reported and the conductor's reply, ‘He has already been
ed for he has been off the line five or six times today” were rejected, the

ould be noted that, in order to pass the test of res gestae, the statement
th_h_e act done, must be a spontaneous reaction of the person
ng the crime and forming part of the transaction. The bystanders’
“aration must relate only to that which was observed by them. The declaration

stantially contemporaneous with the fact — and not merely the
s pastevent. Remarks made by persons other than eye-witnesses
only hearsay. The statement must have been made either

eously with the act or immediately thereafter, so that there is no
on or fabrication.

ﬂgmq gun which killed her went off accidentally. The
' had picked up the telephone and requested
to the police. However, before the operator could

‘9ave her address and the phone was abruptly

1, (1971) 3 WLR 930

on the point, a man who was prosecuted for the murder

call and her words were relevant as part of
her death. Her distress call indicated that
Cldental. As observed by the court, the.
calling the police before the accident

. L
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In another case, A was tried for the murder of B by shooting him with a
gun. The facts that the person, who was at that time in the same room with B,
saw a man with a gun in his hand pass by a window of that room and thereupon
exclaimed “There's the butcher” (— A was known by that name —) were held
to be relevant.

RES GESTAE IN CASES OF RAPE — It has been held that the statement
of the girl who has been ravished, made as soon as she had freed herself and
is in a position to complain, is admissible as res gestae. (Parvati DeviV. State
of West Bengal, AIR 1952 Cal. 831)

But, if after being subjected to rape, a girl goes home and later makes a
complaint to her mother, that statement cannot form a part of the transaction
of rape and cannot be admitted as res gestae. Such a statement (to the victim's
mother) may, however, be relevant as constituting subsequent conduct under
S. 8 of the Act or as a corroborative piece of evidence under S. 157 of the Act.
It cannot, however, form a part of the transaction of rape, which is the fact in
issue. (Indru v. State of H.P.,, 1989 Cr. L. J. 2238)

RES INTER ALIOS ACTAE — Collateral facts are res inter alios actae
(i.e., transactions between others), and cannot be proved; buteven a collateral L |
fact may be proved if it satisfies the condition laid down in the section, viz., that
it must form part of the same transaction.

2. Occasion, cause, effect, state of things and opportunity (S. 7)

Facts which : (a) are the (i) occasion, (i) cause, or (iii) effect (immediate
or otherwise) of facts in issue or relevant facts — are themselves relevant.

(b) constitute the state of things under which they happened — are
relevant.

(c) afforded an opportunity for their occurrence or transaction — are
relevant.

lllustrations : (a) The question is, whether A robbed B.

The facts that, shortly before the robbery, B went to a fair with money in
his possession, and that he showed it or mentioned the fact that he had it, to
third persons, are relevant : (Occasion and opportunity)

(b) The question is, whether A murdered B.

Marks on the ground, produced by a struggle, at or near the place where
the murder was committed, are relevant facts : (Effect) 1

(c) The question is, whether A poisoned B. The state of 8's heaith
the symptoms ascribed to poison, and the habits of B, known to A, v
afforded an opportunity for the administration of poison, are relevant
(State of things and apportunity) Bt

MERE ADVANTAGE NOT ENOUGH — “The mere fact, _
party being so situated that an advantage would accrue to him
commission of a crime, amounts to nothing or next to nothing, as a
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;Wmﬂmﬂmdﬂld has something to gain from the d
'ﬁw' put how rarely on the death of a parent is patricide evgq
3(i). Motive and preparation (S. 8)

LT : Any fact is relevant which shows or constitutes a motive or preparation
| for any fact in issue or relevant fact.

et ILLUSTRATIONS S. 8

FACTS IN ISSUE WHAT FACTS BECOME T
= RELEVANT
| (a) As tried for the murder of B. (a) The facts that
v (i) A murdered C;
b (ii) B knew that A had murdered
: C; and
(iif) B had tried to extort money
from A by threatening to
Sre make his (B's) knowledge
e public —

are relevant : (‘Motive’)

(b) The fact that, at the time when
the bond was alleged to be made,
Brequired money for a particular
purpose, is relevant : (‘Motive')

(c) The factthat, before the death of
B, A procured poison similar to
that which was administered to
B, is relevant : (‘Preparation’).

(d) The facts that, not long before the

date of the alleged will —

(i) A made an inquiry into mat-
ters to which the provisions
of the alleged will relate;

(ii) that A consulted Vakils in

(b) A sues B upon a bond for the
~ payment of money. B denies the
- making of the bond.

| (©) Als tried for the murder of 8 by

) The question is whether a certain

and that,

he did not approve, — aré
relevant : (‘Preparation’ and

3(ii). Conduct (S. 8)

RELEVANCY OF FACTS

The conduct (previous or subsequent) of —

(i) a party, or (1) a fact in issue, or
(i) his agent Influences or | (jiy relevant fact.
b which is influenced
by

(i) an accused

is relevant.

ILLUSTRATIONS TO S. 8 (Contd,)

FACTS IN ISSUE

WHAT FACTS ARE RELEVANT

reference to making the will

(i) he caused drafts of omer |
wills to be prepared of which |

‘Previous conduct’).

(a) A is accused of a crime.

(b) The question is whether A
committed a crime.

The facts that, either before or at the

time of, or after the alleged crime, —

(i) A provided evidence which would
tend to give to the facts of the
case an appearance favourable
to himself; or that

(il A destroyed or concealed
evidence; or

(i) A prevented the presence or
procured the absence of
witnesses, or

(iv) A suborned persons to give false
evidence — are relevant :
(‘Previous and subsequent
conduct’)

The facts that —

(i) A absconded after receiving a
letter warning him that inquiry
was being made for the criminal
and the contents of the letter are
relevant.

(i) After the commission of the
crime, A absconded or was in.
possession of property or the.
proceeds thereof; or that —

(iii) A attempted to conceal things
which were or might have been
used in committing the crime, —
are relevant : (Subsequent

& aehit] o8
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ste ‘conduct’, uniess they accompany
< Expin. 1.
ll. whether A was ravished (or robbed).
! -m&armbbuy). Amade a complaint
nstances under which, and the terms in which, |
re relevant. |
M“hdbunmﬂﬂ\ed(orrobbed}wmom i
m. conduct under this section, though it may by
olar; under 8, 32(1), or as corroborative evidence,
make statements of a person against whom
s d, mm,}
as distinguished from acts, do not constitute conduct,
g partner, made immediately after his retirement, as to
ng to continue to guarantee the firm's account with a
to explain his conduct.

duct of any person is relevant, any statement made (i) to

presence and hearing, which affects such conduct, is also
2-’3‘.

ins : (1) The question is, whether A robbed B. The fact thal

'Csaid in A's presence, “The police are coming to look for

d 8%, and that immediately afterwards, A ran away, aré

on Is, whether A owes B rupees 10,000. The facts that A
him money, and that D said to C in A’s presence and hearing
trust A, for he owes B T 10,000°, and that A went away
answer, are relevant facts.

Or V. Manchankhan [(1932) 34 Bom. L. R. 1087] — Some
murdered, the deceased wrote a letter to the
nbay, asking for protection, and stating that he
accused No. 2, and was in fear of his life. At the tﬂﬂl
g the murder of the deceased by accused
fidence for the prosecution. It was held that the
dunder S. 8 of the Act, as containing statement=
d the conduct of the deceased, such condu
issue (viz., accused No. 2's alleged inte
a relevant fact (viz., accused No. 2's ill-Wi
e for accused No. 2's complicity in

interpret them very often by evid
with by such documents has been

~https://t.me

4. Facts necessary to explain, introduce, _
facts (8. 9) G 5
Facts which — L

(1) are necessary to -
explain, or introduce
or
(i) support or rebut an
inference suggested
by —
(lit) establish the identity of any thing or
person whose identity is relevant, or
(iv) fix the time or place at which a fact in
issue or relevant fact happened, or

(v) show the relation of parties by whom
a fact in issue or relevant fact was
transacted, /

ILLUSTRATIONS TO S. 9

afactin issue, or
relevant fact —

FACTS IN ISSUE WHAT FAc'rs mdﬁ;

(a) The question is whether a given
document is the will of A.

(a) The state of Ab mmf
his family at the date of tr

altegedwﬂlmbemmm EL
(b) A sues B for a libel imputing | (b) The position and relations of the |
disgraceful conduct of A. B partiesatthaﬂmewmmm& B
affirms that the matter alleged to was published may bc vant |
be libellous is true. facts as i facts |
in issue.

The particulars

(c) Ais accused of a crime.
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RELEVANCY OF FACTS

The fact that, at the ime whes
he left home, he had sudden ang 5 :::;:: :salfllot;r done by a conspirator in rdforom
urgent business at the pla ;
which he went, is relesan?:: Where there is | an offence or an | anything said, | (i) in ref
tﬁndingtoeXpIainthefacnhathg reasonable |actionable | done, or written | their

left home suddenly. ground tobelieve | wrong, by any one of | intention

; that two or more S S
The details of the business on personso have ripig i (i) afer the
which hf,- left are not relevant, conspired mn:u:: .ﬁmv
except in so far as they are together to cuteitaiiilig

necessary to show that the commit — m
business was sudden and a_nyoﬂeoi

urgent. s
4 st hofth lieved
ucing Cto break | (d) This statement is a relevant fact as againateren SRt B ““”w“ﬁ’m

: ; ; as well as for the purpose of
' | ! ' I t fact
f service made by him S Espenalory of C's condiffy 158 /BiokaRtiag (i) proving the existence of the conspiracy, and

leaving A’s service, which is relevant as a fact in —
“l am leaving you issue. (if) showing that he was a party to it.
nas made me a better lllustration : Reasonable grounds exist for believing that A has bmed Fl
a conspiracy to wage war against the Government of India.
(e) B’s statement is relevant as| The facts that B procured arms in Europe for the purpose of the cmsm
explanatory of a fact which is part C collected money in Calcutta for a like object, D persuaded persons mpn
of the transaction. the conspiracy in Bombay, E published writings advocating the object in view

atAgra, F transmitted from Delhi to G at Kabul, the money which C had collected
at Calcutta, and the contents of a letter written by H giving an aououngeﬂ!n
5 y " conspiracy, are each relevant, both to prove the existence of the conspir:
BoE () The cries of the mob are re evanf_ and to prove A's complicity in it, although he may have been ignarantofal#
the head of as explanatory of the nature Of} e ang although the persons by whom they were done were &
the transaction. 1 him, and although they have taken place before he joined the

e question was whether A wrote an anonymous after he leftit . :
requiring him to come to a particular place at an appointed PRINCIPLE — This section is based on the principle that when : _
) that place at that time would be conduct relevant  persons conspire to commit a crime or a tort, each makes the mstt’d‘s

d, the fact that A had some other work at thattimé 1o carry the plan into execution. _ ;
s tending to rebut the inference that he had This section has no bearing on the question as to how

to commit an offence or actionable wrong is an offence under |
he!d that, in the case of identification of the Code. Rather, this section describes what facts are
ogs of the police squad pointing towards the ~conspiracy and to prove that a person was a member

“him with Pal Jain ¥4 concert has once been proved, each party is the agmt 3'
7 o, (Surnder | the acts done by him in pursuance oft!'laeormm

his fellow conspirators.

The object of the section is to ensure
responsible for the acts or deeds of another,
agency has been established between
another which itis pmpoaaéhm
be in furtherance of the common d

https://t.me/Lz il
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THE INDIAN EVIDENCE ACT

10 — The operation of this section is strictly condjtiona

reasonable ground to believe that two or more persong

mmit an offence. The section refers to things said or dong bv
to the common intention. Anything said, done or

the common intention is admissible, and therefore, the Con[ent&]

en by one in reference to the conspiracy are relevant against g 8

gh not written in support of it or in furtherance of it, |

forihe said murder, the statement of B made afterhis arrest befure;
implicating A in the crime, is sought to be used against A. Is this
Give reasons.

Ans. : This is not permissible. Under Section 10 of the Evidence Act, the
“in reference fo their common intention” mean in reference to what at
time of the statement, was intended for the future. In this case, the
mac!e_ by B after his arrest before a magistrate is a statement ofa
., of the act in connection with murder.

ng S. 10, it appears that narratives coming from conspirators as ta
acts cannot be said to have reference to their common intention.
ion” implies that the act intended is in the future, whereas in
statement related to a past act, and therefore, it is inadmissible in
eror v. Abani Bhusan, 38 Cal. 169) !

id B are being tried for conspiring to cheat C for the sum of
“the transaction, B made certain entries in a diary, showing thal
had profited to the extent of ¥ 1,200 in the said transaction.

n the diary of B are sought to be used as evidence against A
admissible?

entries cannot be admissible in evidence. Section 10 relateﬂ,
one or written when the common intention of conspiracy i§
&mtamant (in this case an entry) made by a conspirator aftéf
lion of the conspirators has been achieved, viz., the cheating
missible under section 10 of the Act. cyj

ONSPIRACY — The law relating to the proof of conspira
_ 10 of the Act, and also as expounded by authoritativé
Wb’ summarised thus :

to believe in the existence of a conspiracy mus!
Precedent to the admission of acts and declarations

conspirators. However, the judge has @
ttoinsist on prior evidence showing such reasonablé

accused with the charge of conspiracy
8rsons charged were parties to it. S

RELEVANCY OF FACTS

“

(3) The acts, declarations and writings of each conspirator in reference to
the common design or intention after the time when such intention was
entertained by any of the persons are admissible against each of the others.

(4) “Common intention” signifies a common intention existing at a time
when the thing was said, done or written by one of them. Therefore, things
said, done or written by a conspirator after the conspiracy had been carried
into effect or abandoned, when the common intention was ne longer operating,
are not admissible against a co-conspirator. (Mirza Akbarv. R., 87 |.A. 336)

Narratives coming from the conspirators as fo their past acts cannot be
said to have a reference to their common intention. The word ‘intention’ implies
that the act intended is in the future, and the section makes relevant statements
made by a conspirator with reference to the future. The words “in reference to
their common intention” means in reference to what, atthe time of the statement,
was intended in the future. (Emp. v. Vaishampayan, A.L.R. 1932 Bom. 56)

In Emperorv. Vaishampayan above, (also known as the Lamington Road
Shooting Conspiracy Case), a Police Officer and his wife were wounded by
revolver shots near the Lamington Road Police Station in Mumbai. The shots
were fired by some persons in a motor car parked on the opposite side of the
road. After several persons were arrested, evidence was sought to be given of
a statement of an absconding accused to the approver, that the conspirators
had shot a Police Officer, and that a pamphlet should be printed and distributed
to start a propaganda in furtherance of the objects of the conspiracy. The Court
held that a plain reading of S. 10 shows that narratives coming from the
conspirators as to their past acts cannot be said to have a reference to their
common intention. However, the statement about publishing a pambhlet would
be relevant because the statement furthers the object of the conspiracy.

It may also be noted that Section 10 is not intended to remove the
restriction which Section 25 of the Evidence Act and the provisions of the
Criminal Procedure Code place upon admissibility of the statement made to
the Police.

Where concert has once been proved, each party is the agent of all the

others, and acts done by him in pursuance of the common design are admissible
against his fellow conspirators. (Emp. v. Shafi Ahmed, 31 Bom.L.R. M“

ENGLISH LAW

It may be noted that the law regarding the proof of conspiracy
in Section 10 of the Act is wider than the corresponding rule of English law.
Under the English law, the statements or acts made by one ¢ ¢
furtherance of the common object are admissible against the o
under Section 10, anything said or done in reference to the.
although it may not be in support, or in furtherance, of the ¢
against the other.

o, 85
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THE INDIAN EVIDENCE ACT

ondly, under the English law, statements or acts of a conspiracy
minates his connection with the conspiracy are not admissibje againg
mlhl.wm jer Section 10, they are admissible against him, b

~ 6. Inconsistent, highly probable or improbable facts (S. 11)
it Facts not otherwise relevant, are relevant, —
- (a)ifthey are inconsistent with any fact in issue or relevant fact: or

~ (b)if they make the existence or non-existence of any fact in issye or
- relevant fact highly probable or improbable.
~ lllustrations : (a) The question is, whether A committed a crime at Calcufs
- ona certain day. The fact that, on that day, A was at Lahore, is relevant. The
mm near the time when the crime was committed, A was at a dist-anoe
- fromthe place where itwas committed, which would render it highly improbable,
though not impossible, that he committed it, is relevant.

~_‘ffr__"{b) The question is, whether A committed a crime. The circumstances
msuch that the crime must have been committed either by A, B, CorD
Wfaclwhich shows that the crime could have been committed by no one
else, and that it was not committed by either by B, C or D, is relevant.

b_; Il e
A hﬁg;gﬁgﬂfﬁq:m} 11 B. H. C. 90)] — In a charge of forgen,
B y the accused of ot
 forged is inadmissible. of other documents suspected to be
p&!ﬁ;—;he fact of presenc_e elsewhere is essentially inconsistent with
s | P e and time alleged, and therefore, with personal
in the act. It is on this that the theory of alibi is based.
on':a p:ﬁr:uo:.' I charged with having committed a particular offencen
= particular day, if he produces his passport to prove that he wasin
S181e on that day, this would be a good alibi
n -mmaw; wfl:are the accused was discharged from a hospital which
s only g%m l_he place where the crime was committed, and such
. (]}:M minutes before the time of the crime, the plea of alibi
The Supreme o v e of Maharshirs, 2000 Cr. L. J. 1560)
gy L . :
proved with ;;:;Sfbsemglg in several cases that the plea of alibl
the presence ‘;? certainty, so as to completely exclude the
3ﬂ%'acws:u hat person at the place of occurrence of the
e which was cc;"tended that he was attending a Panchayal
libi was m.;rmy‘,we i0-500 yards away from the scene of the:
le for hi e court observed that, as the distance
the meet M to commit the crime and then come back’
il N9. (Munshi Prasad v. State of Bihar, AIR 2002

RELEVANCY OF FACTS 43

PRINCIPLE — Facts not otherwise relevant are made relevant by Section
11. The effect of this section is, therefore, to clearly enlarge the classes of
relevant facts. If a fact is relevant under this section, it would be relevant even
if it is not relevant under any other section of the Act. At first sight, it would
appear that this section would make every fact relevant because of the wording
of clause (b). But care must be taken not to give this section an improperly
wide scope by a liberal interpretation of the phrase “highly probable or
improbable”. Otherwise, this section might seem to supersede all the other
provisions of the Act as to relevancy. Though the terms of this section are
wide, they are controlled by the provisions regarding relevancy contained in
other sections of the Act. Further, the fact relied on must be proved according
to the provisions of the Act. (Sevguon v. Sri Mathur, 1940 Mad. 270)

The observations of West. J, in Reg. v. Prabhudas, (1874 11 B.H.C. 90)
on S. 11 of the Act are interesting :

“S. 11 of the Evidence Act is, no doubt, expressed in terms so
extensive, that any fact which can, by a chain of ratiocination, be brought
into connexion with ancther, so as to have a bearing upon a point in
issue, may possibly be held to be relevant within its meaning. But the
connexions of human affairs are so infinitely various and farreaching,
that thus to take the section in its widest admissible sense, would be to
complicate every trial with a mass of collateral inquiries limited only by
the patience and the means of the parties.”

The words “highly probable or improbable” indicate that the connection
between the facts in issue the collateral facts sought to be proved must be
immediate so as to render the co-existence of the two highly probable. The
relevant facts under this section either (i) exclude, or (ii) imply, more or less
distinctly, the existence of the fact sought to be proved. (Jhabwala v. Emp.,
A.L.R. 1933 All. 690)

The words “highly probable” are of great importance, and the fact sought
to be proved must be so closely connected with the fact in issue or the relevant
fact, that a Court will not be in a position to determine it without taking them
into consideration. (Rajendra Singh v. Ramganit Singh, A.l.R. 1954 Patna 566)

It must also be noted that before a fact can be relevant under Section 11,
it must be shown that it is admissible.

The section declares as admissible, facts which are logically relevant to
prove or disprove the main fact or the fact in issue. There may be collateral
facts which have no connection with the main fact, except by way of disproving
any material facts proved or asserted by the other side, i.e., when they are
such as to make the existence of the fact so “highly improbable” as MM
the inference that it never existed. Awell-known instance is that of the defence
of alibi. Another instance is non-access of the hu&bendmm&lgs (
of a child.

G
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question was whether a person was a habityg
d to an organisation which was formed for thg.
g people was held to be relevant, and it was opep
.&PFW@ aga[nst each person, that the members of
\ple. (Kalu Mirza v. Emperor, 1909 37 Cal. 91)
se of conspiracy to commit dacoity, facts showing that the
association, during a period of several months prior to the
‘had been the commission of thefts and other discreditable
 to be inadmissible to prove the nature and character of the
Emperor v. Wahiddudin, 32 B.L.R. 324)

 of damages (S. 12) )
it for damages, any fact which will enable the Court to determmg
 of damages which ought to be awarded, is relevant.

d of facts admissible in suits for damages will vary with the nature
whether it is a suit for breach of contract, or for libel, or seduction,
romise to marry, etc. Under this section, only facts which will aid
na the quantum of damages are relevant.

ter relevant as affecting damages (S. 55)

caa;es the fact that the character (i.e., general reputation or generaiJ
ion) of any person is such as to affect the amount of damages which

receive, is relevant.

‘custom (S. 13)
the question is as to the existence of any right or custom, the
e relevant.

any transaction —
(i) by which the right or custom was created, claimed, modified
- recognised, asserted or denied; or
which was inconsistent with its existence;
tances in which —
right or custom was claimed, recognised or exercised, or

was disputed, asserted or departed from.

question is, whether A has a right to a fishery. A deed
A’s ancestors, a mortgage of the fishery by A 's father,

\'s father, irreconcilable with the mortgagé:

's father exercised the right, or in which the
b neighbours, are relevant facts.

f rights, whether rights of full ownershi
easements. Aright may be publlc of

https://t.me/LawColle

general or private. Further, a right may
corporeal, e.g., right of ownership. (Ra
Madras, 226.) ip e

From the illustration (above), it appears that
private rights are also covered by S. 13. g

TRANSACTION —Atransaction is a business or deali
on or transacted between two or more persons; it i
been concluded between persons by a cross or reci
larger sense, it means that which is done. (Rangayyan v. In
1956 Madras, 226)

A transaction is not confined to a dealing with pr
persons inter vivos, but can be taken also to include a t
with the property. (Periasami v. Varadappa, A.l.R. 1950%&&3

CUSTOM — The requisites of a valid custom are that it shou d
certain and reasonable, and that it should not be opposed to
No custom which is opposed to public policy can be recognised. It
not be contrary to justice, equity and good sense. It may be general ors

9. State of mind, body or bodily feeling (S. 14)
Facts showing —

(a) the existence of any state of mind, such as mfwﬁwﬁ
knowledge [lllus. (a), (b), (c), (d)], good faith
negligence [lllus. ()], rashness [lllus. (k), (1), {m)i,
towards any particular person; or L

(b) the existence of any state of body or bodily feeling
are relevant, when the existence of any such state of mind,
feeling, is in issue or is relevant.

ILLUSTRATIONS TO S. 14

FACTS IN ISSUE

(a) Ais accused of receiving stolen
goods, knowing them to be
stolen. It is proved thathe was in
possession ofa parhcutar stalen
article.

(b) A is accused of frau
delivering to anothera cou
coin which, at the time \
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THE INDIAN EVIDENCE ACT

delivered it, he knew to be
counterfeit.

(c) A sues B for damage done by a
dog of B which B knew to be

ferocious.

(d) The guestion is whether A, the
acceptor of a bill of exchange,
knew that the name of the payee
was fictitious.

(e) A is accused of defaming B by
publishing an imputation
intended to harm the reputation
of B.

(f) Ais sued by B for fraudulently

representing to B that C was
solvent, whereby B, being
Jinduced to trust C, who was
insolvent, suffered loss.

(c

(d) The fact that A had accepted

(e) The fact of previous publications

(f) The fact that, at the time when A

counterfeit coin mm
fact that A had been previn:n.us,e
convicted of delivering to anothgy
as ga_nu'me. a counterfeit cojy
knowing it to be counterfe
also relevant.

The facts that the dog hag
previously bitten X, Yand Z, ang
that they had made complaints
to B, are relevant

it, is

other bills drawn in the same
manner before they could have
been transmitted to him by the
payee if the payee had been a
real person, is relevant as
showing that A knew that the
payee was a fictitious person.

(Mustration (d) is based on the
English case, Gibson v. Hunter,
1794 2 HBL 288.)

by A respecting B, showing ill-will
on the part of A towards B is
relevant, as proving A's intention
to harm B’s reputation by the
particular publication in question.
The facts that there was no
previous quarrel between A and
B, and that A repeated the matter
complained of as he heard it, are
relevant, as showing that A did
notintend to harm B's reputation.

represented C to be solvent, C
was supposed to be solvent by
his neighbour and by persons
dealing with him, is relevant, as
showing that A made the
representation in good faith.

(lllustration (f) is based on the |
English case, Sheen V.
Bumpstead, 1863 2 H & C 193))

https://t.me/LawQ

RELEVANCY OF FACTS

a7

(g) A is sued by B for the price of
work done by B, upon a house
of which Ais owner, by the order
of C, a contractor. A’s defence
is that B's contract was with C.

A is accused of the dishonest
misappropriation of property
which he had found, and the
question is whether, when he
appropriated it, he believed in
good faith that the real owner
could not be found.

E;

(i) Alischarged with shooting at B
with intent to kill him.

(j) A is charged with sending
threatening letters to B.

(k) The question is whether A has
been guilty of cruelty towards B,
his wife.

() The question is, whether A's
death was caused by poison.

(9) The fact that A paid C for the work

(h) The fact that public notice of the

inquestion Is relevant, as proving

that A did, in good faith, make
over to C, the management of the
work in question, so that C was
in a position to contract with B on
C's own account, and not as
agent for A.

(lustration (g) is based on the

English case, Gerish v. Charlier,
18451 C.B. 13.)

loss of the property had been
given in the place where A was,
is relevant, as showing that Adid
notin good faith, believe that the
real owner of the property could
not be found.
The fact that A knew, or has
reason to believe, that the notice
was given fraudulently by C, who
had heard of the loss of the
property and wished to set up a
false claim to it, is relevant, as
showing that the fact that A knew
of the notice did not disprove A's
good faith.

(i) In order to show A’s intent, the
fact of A’s having previously shot
at B may be proved.

() Threatening letters previously
sent by Ato Bmay be proved, as
showing the intention of the

letters.

(k) Expressions of their feeling

towards each other shortly before
or after the alleged cruelty are
relevant facts.
() Statements made by Aduring his
iliness as to his symptoms are

Scanned with CamScanner



(m) Statements made by A ag tg i
state of his health at or negp ¢,
time in question are re/gyg),,
facts.

In R. v. Shellaker (1914 1 K B. 414), it was held that to prove the
of sexual intercourse on a given occasion, prior and subsequen
the same parties are admissible. . W ;

(Mustration (m) is baseq on Previous conviction of accused (S. 14 Expln. 2)
m_e qulish case, Avesony, Lorg| When the previous commission by the accused of an offence
Kinnaird, 1805 6 Ea. 188.) the previous conviction of such person is also a relevant fact.

: that a fact relevant as showing the existence Om Relevancy of previous convictions (Ss. 14 and 13) ench
must show that the state of mind exists, not generally, byt A previous conviction may be relevant under S. 8 as showing motive. It
to the particular matter in question. (S. 14, Expin. 1) may be relevantunder S. 14 (Expin. 2) when the existence of any state of mind

or bodily feelings is relevant. It may also be relevant under S. 43. [See

" ILLUSTRATIONS TOS. 14 (Contd.) J.'fustraﬁons (9) and (f} to S. 43] {

— (n) A sues B for negligence | (n) The fact that B's attentiorr\;;; A previous conviction is not admissible in evidence against the aocuead
 providing him with a carriage drawn on other occasions tothe| except where he is liable to enhanced punishment under S. 75 of the Indian
or hire not reasonably fit for use, defect of that particular carriage| Penal Code on account of a previous conviction, or unless evidence of good
areby A was injured. is relevant. character be given, in which case, the fact that the accused has been previously

The fact that B was habitually convicted of an offence is admissible evidence of bad character.

negligent about the carriage| 40, Accidental or intentional acts (S. 15)

‘1. s & . .
e b beare by | o) :h'c:ahe = to:lre Is irelovarg When the question is whether an act was —

tried for the murder o y | (0) The fact that A on other occa- ; : PRSI

i) accidental, or ) 3

tionally shooting him dead. sions shot at B is relevant as " _ o ok

(i) intentional, or

; 3 iii) done with a particular knowledge or intention,

The fact that A was in the habit (i) ke e 8
__the fact that such act formed part of a series of similar occurrences, in e

of shooting at people with intent : . S
to murdergtlherg is ﬁ-re! avant. of which the person doing the act was concerned, is relevant. et

is tried for a crime. (p) The fact that he said something ILLUSTRATIONS ; L
indicating an intention to commit FACTS IN ISSUE WHAT FACTS BEGM B
that particular crime is relevant. RELEVANT (S.15)

The fact that he said some-| | (a) Ais accused of burning downhis | (a) The fact that A lived

thing indicating a general dispo- | house in order to obtain money successively, each of which he

sition to commit crimes of that for which it is insured. insured, i“_:eﬂ i
class is irrelevant. occurred, and

showing his intention to shoot B.

ALIOS ACTATE — This maxim implies that inferences are
from one transaction to another which is not specifically

er baqau‘se the two resemble each other as a matter of
Q &)géther by the chain of cause and effect in someé (b) Ais employed to receive money

an inference may be drawn. A fact in issue canno from the debtors of B. It is A'S
Cts similar to it, but not part of the same transaction; duty to make entries in a book s
‘Thus, when the question is whether a person showing the amounts received by it
that he had committed a similar crime some S
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(c) The facts that, soon before or
soon after the delivery to B, A
delivered counterfeit rupeesto G
D and E are relevant, as showiné'
that the delivery to B was not
accidental.

: 'hkf’[_ailciulentiy
counterfeit

is whether the
rupee was

UNDERLYING S. 15— Where itis uncertain whether an ad;
y knowledge or intention or whether it was innocent of
_ It formed one of a series of similar acts raises the
on that the actin question and the others, together forming a series,
ematically, and were, therefore, not innocent or accidental. Thig
application of the general rule laid down in S. 14, and the words
ior well as of illustration (a), show that it is not necessary that
iid form parts of one transaction, but that they should be parts of a
m#arowunemesFor example, inllus. (a), the fact that the hou
ierson insured against fire were successively burnt down
ions is relevant to prove that the incidents were not accidental,
design.
ngiish case, a man was charged 1
5 insult her. It was B e o
& ciitmacif 1o hbe : ad, on previous
Spaned it er, would be relevant to sh the
nal, and not accidental. (Perkin; show that iy
- -\Ferkins v, Jeffery (1915) 2 K.B:

RELEVANCY OF FACTS

as his door-keeper and both visited her house till the night of
1914, when she was found next morning to have been murdered

The accused were tried on charges of murder, conspiracy fn-ﬁ;b. theft, and :

abetment of each other in the commission of the theft and murder.
It was held that evidence that P had similarly introduced himself as a
wealthy man, in 1915 and 1918, to three other prostitutes, each of whom
became his mistress, that he then introduced G as his doorkeeper, that both
visited the women, and suddenly disappeared, and that their disappearance
was followed by discovery by the women, in each case, of the loss of their
money or ornaments was not admissible under S. 9, 14 or 15. Section 9 did
not apply for the purpose of proving identity, as the murder and theft took place
in December 1914, and the subsequent incidents in 1915 and 1918. Section
14 was not applicable, as the evidence of the subsequent occurrence did not
show the state of mind of the accused towards the murdered woman. The first
explanation and illustrations (i), (i) and (o) to that section excluded such
evidence. Section 15 was not applicable, as there was no question of the acts
of murder and theft being accidental or intentional or done with a particular
knowledge or intent, but they were plainly intentional. Evidence of the
subsequent incidents was also not admissible under S. 11.
Problem : A is charged under Section 420, Indian Penal Code, for falsely
representing to B, that he was the Manager of a Mercantile Firm, and that he

would employ B as a cashier, if he deposited with them 2 1,000, and thereby
obtaining Z 1,000 from B. At the trial, evidence is led to show that A had made
similar representations to C and D, and obtained from them ¥ 1,000. Is the

evidence admissible?

Ans. : The evidence is admissible. Al facts are relevant whid\g;nfa-m
a state of mind or body or bodily feeling, when the existence of any such state

is in issue or relevant in the case. The principle is that facts which
prove the existence or non-existence of a mental state are presun
of the existence or non-existence of that mental state.
In this case, the evidence is led to show that Awas inthe
representing to others even prior to the representation to B. :
But it must be noted that the evidence admis_sible lsin
mental fact, and is not admissible 10 prove other mgm
liability.
Course of business (S. 16)
When thereis a question whether a particular
of any course of business, according to which
done, is a relevant fact. R
lllustrations — (a) The question is v
despﬁtﬁm ar 1 et g ad Mg af‘"?f
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|
business for all letters py i“é
particular letter was put jr, 4
ar letter reached A. The facts th:§
ned through the Dead Letter oﬁi%
posting of a letter may be proveq p,
facts from which the posting may be
ting may be given by proving that
duty it was, in the ordinary course 4
a post-box which is cleared everyq
: raises a presumption that it reachgy
_mark on the envelope is prima facis
nd place of posting. Further, when the
|etter comes back (to the sender) with ,
the addressee, there is a presumption of thg

U

:tﬁ_a"issl.le as Admissions and
sions (Ss. 17-31)

31)

nt, oral or documentary, or contained in
Wy inference as to any fact in issue or relevan|
of the persons, and under the circumstances

.An ‘admission’ is a statement of fact which
duction of evidence, by conceding that the
s true. Admissions are followed because the
in respect of the matter in dispute, whethe!
is clearly inconsistent with the truth of his
the issue. Admissions constitute a very week
L may reject them if it is satisfied, from othel

fiowiedgment made by a party, or someont

ofthe existence of certain facts which are

- The predominant characteristic d

character.

into two categories : (a) judicid

Judicial admissions are forma
In the case. Extra-judicid

RELEVANCY OF FACTS

i issi ring on th
are informal admissions not appea  the .
ssions, being made in the case, are fully binding on the party who

the
y constitute a waiver of proof. They can be made

i f the parties.
undation of the rights o s ’ g
i Extra-judicial admissions are also binding or:} 'th:i ;p‘gtyn?f::i \;;;1 s m
ike judicial admissions, they are bin :
st s have the effect of estoppel, N
i here they operate as or have .
R i indi d may constitute the foundation of the
1 case, they are fully binding, and m y : iy
:g.g cff the parzires. (Ajodhya Prasad v. Bhawani Shanker, A1R. 1957 Al
F.B. <y
: In a case decided by the Supreme Court, thg Plaintiff spught_ toﬁlrec:y t::m ;r;
admission made by the Defendant in the plaint in an earlier suit 3 : {m -
Defendant. It was held that Section 17 of the Evidenc:e Actmakes no dis ne S
between an admission made by a party in his pleadxpg a_nd other admtis;z b.
Therefore, an admission made by a person in a plaint signed and verifi Y

: : iseE : =4
i dence against him in other suits. Of course, {
him may be used as evi g g

admission cannot be regarded as conclusive, and it is 'open to thg -;-)arty
concerned to show that the statementis not true. (Basant Singh V. Janki Singh,
A.LR. 1976 S.C. 341) |

It is generally immaterial fo whom an admission is made. An admission
made to a stranger is also relevant. Admissions are as much binding on the

admission? Who
can make a valid
admission and
when? Explain in
detail.

M.U. Nov. 2017
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Government as on ordinary persons.

ADMISSIONS DISTINGUISHED FROM CONFESSIONS — In England,
the term admission is generally applied to civil transactions, the term confession
being usually restricted to acknowledgment of guiltin criminal cases. The Indian
Evidence Act also proceeds on the same principles. Thus, confessions are
merely a species, of which the genus is the admissions. Therefore, all
confessions would be admissions, but all admissions cannot be called
confessions. (This topic is fully discussed under the topic ‘Confessions'.)

. Statements made by the following six classes of persons are admissions,
viz, :—
1. A party to the proceeding (civil or criminal) or by his agent. (S. 18)
2. Parties suing or being sued in a representative character (e.g., trustees,
executors, assignee of a bankrupt, efc.) while they hold that character. (S. 18)
3. Persons having proprietary
or pecuniary interest in the

proceeding, if the statements are
made -

(i) in their character of persons so
interested, and

(i) during the continuance of their
interest. (S. 18)

raiefl Pfarsons from whom the parties to the suit have derived their interest

inthe supjact-matter of the suit, provided that the statements are made during

the continuance of the interest of the person making the statement. (S. 18)

Scanned with CamScanner



ecessary to prove as again i
uring the continuance of sy
relevant as against such persong
suit brought by or against them,

4 B rent is an admission, and is a relevan
did owe rent to B.
to the suit has expressly referred for
in dispute. (S. 20)

whether a horse sold by A to Biis sound. 4
4 allabout it.” C’s statement is an admission,
forms an exception to the rule that admissions
ot relevant. Under this section, the admissions of 3
in evidence against, and have been held to bg
who has expressly referred another to him for
tain or disputed manner.
taken from the English case, Williams v. innzs
borough remarked : “If a man refers another
1o a third person, he is bound by what this third
as much as if that had been said or done by

ement of the person referred to admissible.
, It does not matter whether the question
Whether the persons to whom the reference
ar knowledge on the subject, or whethef

d in evidence in an action on contrac

—,

h er party to settle it, provided that a
9 @ certain fact in dispute, and the
fhe offer. Where the defendant

”Wﬂlpay for them,” it was held
ant was houng by it.

| them, except in the foﬂowfn? three cases:
https://t.me/LawCollegeNotes_Stuffs

RELEVANCY OF FACTS

. — A prisoner was indicted for receiving sioien’-goads;--__ owing

?:l?aie been stolen. To prove his guilty knowledge, mdmmm _
o n being asked by the police as to the price he had given, he said he did
lhat'no n know, but his wife would make out a list of them, and nextday she, in
ﬂr-Ong-:send::e, produced a list which was received in evidence against him. It
w:spneid that the list was admissible.

Against whom admission may be proved (S. 21)
Admissions are relevant and (i) the person who makes them, or
may be proved as against — (if) his representative in interest.

IHlustration — The question between A and Bis, ‘whether a certain deed is

or is not forged. A affirms that it is genuine, B that it is forged.

Amay prove a statement by B that the deed is genuine, and B may prove
a statement by A that the deed is forged; but A cannot prove a sta'tement by
himself that the deed is genuine; nor can B prove a statement by himself that
the deed is forged.

EVIDENTIARY VALUE OF AN ADMISSION — Section 21 lays down that,
as a general rule, admissions are relevant, and may be proved against the
person who makes them or his representative in interest, and if duly proved,
though not conclusive, are sufficient evidence of the facts admitted. The effect
usually given to admissions proved against persons who make them is
destructive, and nof constructive, Whether they are true or not does not matter.
The effective point is that they destroy the force of inconsistent statements
made later. The person against whom an admission is proved is at liberty to
show that it was mistaken or untrue. When an admission is duly proved, and
the person against whom it is proved does not satisfy the Court that it was
mistaken or untrue, the Court may decide the case in accordance with such

admission. An erroneous admission does not bind the person making such
admission.

The Supreme Court had held that a contractor’s bill which is expressly
stated to be a final settlement of his demand for the work done, amounts to an
admission against the contractor, who would be bound by it, unless satisfactory

proof to the contrary is produced. (Central Coal Fields Ltd. v. Mining
Constructions and Multi-contract Pvt. Lid., (1982) 1 S.C.C. 41 5)

When admissions can
(S.21)

SCOPEOF .21 —

be proved on behalf of persons making them

The general rule is that admissions cannot be proved
by, or on behalf of, the person who makes them, because a person will always
naturally make statements that are favourable to him. To this principle, three
éxceptions are laid down in 8.21.

Admissions cannot be proved by,

or on behalf of, the person who makes
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@geture that, If the perseq 's mind or body, relevant under Ss. 6 to 13, will not be
: : gl state of a man’s min '
. b Undq%; datgg inadmissible because they may be proved on behalf of the person
ren
. ; 1 ng them. ‘ .
ip, is tried for casting her away, | makiTiis exception is intended to apply to cases in whif:h .the statement is
as taken out of her proper coursq. in evidence otherwise than as an admission, for instance,
was taken . | ught to be used ‘ -4 i
ordii:'ia"ry course of his businesg :g part of the res gestae or as a statement acoomﬁanylng or zxp' ai?:':‘g ::der .
j A : hoas
<en by him from day to da, t. Thus, a statement which is inadmissible as an adm ;
h:.k:::,pgr course, A may pr‘ov%- o:::l::l rule can be made admissible as such by reference to this exception.
@l::sj&missibfe between third parties, ; 9 In one case, Defendants Nos. 2 and 4 sold a piece of property to Defends!nmt
No. 1, which they obtained under a partition, and subsequently collud;d wi
" Plainti i iti . In the circumstances,
m by him at Calcutta. the Plaintiff a"g d?)meg tfh : sa:;tsl.()l::: M;elzla:ds T?nsa;eprtilion and a Written
e e on that ment made by Defenda . : :
b*y hj-mse"and et 5! b :::tt:ment filed by them in other previous suits, which showed that thare_s had
i L iFA been a partition, were held to be admissible against them under Exception 3.
oy aCldmISSI?J;;I SNy (Gyannessa v. Mobarakannessa, 1897 25 Cal. 210)
section 32, clause (2).

7 ion consists of a statement of the existencg  Admission how proved (Ss. 58-65)

i ‘ i hearing, or which the parties agree to admit by
ant or in issue) made at or about the timg Facts admitted af the hear .
tztrerg r:f?d I'}S accompanied by condug  writing, orwhich by rules of pleading, are deemed to have been admitted (Order
existed, 8, 1. 5, of the Code of Civil Procedure) need not be proved; but the Court may
iving stolen goods knowing them¢ty require such facts to be proved by other evidence : S. 58.
recei

that he refused to sell them below their value, Admissions, whether oral or in writing or by conduct, made out of Court,

2 o be proved by other relevant evidence, oral (Ss. 59 to 60) or documenta
= tho:%h 2;’; :ﬁs:g: s (nSusI.Stm-é)s), as thl:s case may be, like any other gact. s %
uet ce :
l;,e:avmg);n his possession a counterfef Admissions how far relevant (Ss. 22-23)
it When oral admissions as to contents of documents are relevant (S. 22)
- asked a skilled person to examine the coin, as Oral admissions as to the (i) the party proposing to prove them
nterfeit or not, and that the person did examine contents of a document are not shows that he is entitled to give
\uine relevant, unless and unti| —

secondary evidence of the contents
of such document: or

(ii) the genuineness of a document
produced is in question.

for the reason stated in the last preceding

state of mind or body may be proved of The English Law on the point was |
But, such statements should have beer it was held th

ch state of mind or body existed. (See thi i

' merely declares that such statements ar¢
 facts or statements may be proved of
nding the general rule that person
they choose to say.

otherwise than as an admission

C J ight have been produced as evidence
against him, when such contents are dire

Although this leading decisi
has receiveq much criticism and

ctly in issue.

When are admis-

sions not relevant
in civil cases?

(2 marks)
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NCE ACT

Act has rejected the rul
e e y
ed the view of the Irish c:asela::I “Own
read with S. 65(b), is that the g, ¥ess,
en admission of the persop aga?;e

roved by oral admission, exce e heade S O
for one of the reasons mentia I:'Dt Whep : ' o on the part of one party to have the privilege, but the other pﬂ y
o1 SAinSEN 000 gpect such aprivilece:
content of electronic records g, rel also " English case, it was observed that the words ‘without prejudice’
i Svap,. In aeal"l this : “I make you an offer—and if you do not accept t, this letter is.
d by the Information Techno!ogy As Simﬂ}ybe used against me.” :

ectronic area in India, and proviges t}, 00, not In other words, what the expression connotes in this : “l am making you
electronic records are not relevan 3;:3 fer which you may or may not accept; but, if you do not accept it, my
record produced is in question, o5y an ?ng r’nadﬁ it is to have no effect at all.

: hav ters marked “without prejudice” are tendered in evidence, and

(S. 23) when let ; 3.4 2

el : her party admits them (instead of objecting to them), the admission implies
umn .'an express the otthe other party has waived his privilege, and such letters can then be used
; pondmon. or !haat‘udicial proceeding.
*ﬁt).jyndg-r circum- thatiovid ; in II‘ is to be remembered, however, that an admission made to a stranger,
~ stances from which A ig fince of it shoyg Jer whatever terms as to secrecy, is not protected by law from disclosure.
- ; ; en. n ;

.~ the Court can infer y An admission is not conclusive proof of the matter admitted, but it may
; iy operate as an estoppel under section 31.
ag Jreed togeth An admission shifts the onus on the person admitting the fact, on the
a‘:thgre!snothing to exempt any barrister principle that what a party .mmself admﬁs_ to _he true may reasonablyf be
Ng evidence of any matter of which h 6 may' resumed to be so, and until the presumption is rebutted, the fact admitted

\ohave been written “without prejudice” will not
scope of S: 2% . e T By
the < been held that Section 23 does not protect all lefters, merely because
stwh@*i% [tha d with the words “without prejudice”. At best, it only .
they 2

S

° under section 126. (Explanation to S. 23 ) must be taken to be established. (Kishori Lal v. Mt. Chaltibai, A..R. 1959 S.C. 4
anm:; PREJUDICE — Section 23 lays down 504) : 1
" 8GMISSion is not relevant when it is made An admission is not conclusive as to the truth of the matters stated therein. P 1

ofitis notto be given, or (i) under itis only @ piece of evidence, and the weight to be attached to it must depend i
b r ih&!tthe Parties agreed together ypon circumstances under which it is made. It can be shown to be erroneous 4
/ m Wum it is- i m“_c"m gives effect to the maxim or untrue, so long as the person to whom it was made has not acted upon it to SRR

S m:lé:'ntgmst of the State that there his detriment, when it might become conclusive by way of estoppel. (Nagubai
/ €ed that this section does v.B. Shamrao, A..R. 1956 S. C. 593 at page 599)
' Explanaton e ADMISSIONS MAY OPERATE AS ESTOPPEL — See S. 115, below.
s Ne H
'Om giving evider gal advise
ilegal purpose o By fae:tm Communication n:;c‘;: 2. CONFESSIONS (Ss. 24-30)
ce his "9 that crime o fraud The expression “confession” has not been defined in the Evidence Act. A

= —This section protects : confession is a statement which either admits the offence, or at any rate,

OVertures of pacificafion b?mmumc_ation made substantially all the facts which constitute the offence. Stephen in his Digest of

Qmund_sof Public policy, It s tﬁ IS made Law of Evidence, defines it thus : “A confession is an admission made at any
(o 7 thae m i:tt.en ‘Without Drejudig,-_ dthat fime by a person charged with a crime, stating or suggesting an inference that
o . :1 dispute or “® Will be he committed the crime.” This definition was adopted by the Courts in lml“
ere fact that 5 dooyy ¥ith anumber of cases, RS

= oy
37 RN

s Ao
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AN EVIDENCE ACT

d by Stephen was Modifigq
: acimowfedsgmenr of guj

ession must either ad
 which constitute the offence. (Naraya, q Org
e

by the degis;
v. State, (A.LR. 1952, S.C. y ECision gpy

g 354). Their | :
T, re!_ylng_ upon the pronouncement of the ?ersh i.
anav. R, (66 |A. 66), reiter udlicig

ated the viey,
nthe Evidence Act, cannot be construed as n:g:;::e

hat he committed thg
offence, or at an rate

admission of gravely
fact, is not by itself 3
Supreme Court in Om

uo?_i'ﬂﬂ (ALR. 1960 S.C. 409).

@mﬂ in Sahool v, State of U.p
o.nf and further observed a

‘ﬁuhfgssions are exce

(A.LR. 1966 5.6, 40)
s follows - ’
ptions to the hearsa
i y rule. The
relgvant evidence, Presumably on
agalqst the interest of the person
; ve‘value ofan admission ora

High Coyrti ’
s, bnamzt:mn Gadhapurniy, The

Nis to a confessjon are

amount tq a clear

S8i0n which ¢ - CUIar crime
M0t connecteq
Hould not amoyng o o

nfessio,

ihd s PN miist by
88 around the v addregsg,
‘amount to 'age shoun d
s, a Oonfessfan. (Paﬂd“ thsg::t\fhes:;ad
* Olate

4
_-'_I
LTS

mit the oﬁ::auwﬁ.,.-f
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RELEVANCY OF FACTS

: 1992 Cri. L. J. 762) Likewise, a cgnfmm -
of Of’ssaéaued for confronting the accused does not amountto a“c
vilage"™ " 4 anda v. The State, 1993 Cri. L. J. 2701) i
uduman ive Value of Confession : Though the pmwww
il an untrue statement against his own interest is
will ot makgfessions as evidence, yet it must be noted that the evidential
recelving © fession is not very great. As observed by Best, a confession may
valué ofa ‘30’:0 mental aberration, mistake of law, to escape physical or moral
pe false s scape ignominy of a stifling enquiry, due to vanity, peculiar
torture: tC! ebetween sexes, to escape military duty by getting a conviction, to
,.e|ationsh!P fortune or reputation or suffering of a party whose interests are
save e IIfe,rison&ar, to endanger others by naming them as m-ﬂﬁerlders‘ and
e i pfore confessions may not always be true. They must be checlwd
°"'Theref the whole of the evidence on the record, in order to see if they
e lnght. 0'('u:)n It would be very dangerous to act on a confession putinto the
carry; f,?fﬂi act.:useci by a witness and uncorroborated from any other source.
?vgfl::te v. R., 1945, P.C. 181)
J. has observed, in Muthuswamy v. State of Madras, (A:I.R. 19‘54
Bostehat a confession should not be accepted, merely because it contains
g f details. Unless the main features of the story are shown to be true, o
?Wealth ?e to regard mere wealth of uncorroborated details as a sgfeguard of ;_;,-.
itis unsha Supreme Court has also observed that, normally speaking, it would 7
lm:hl;:er s?afe as a matter of prudence, if not of law, to base a conviction for
r?mourder on a confession by itself. . :
In Sahoo v. State of U.P. (A.l.R. 1966 S.C. 40), lt“ras.he_fd bytl::!Supre::;l | ﬂ
Court that there is a clear distinction betwee.m the adrmss:bi!‘rty ofd_emen;:;a s o4
the weight to be attached to it. A confessagnal somoq}ay is a di fmemto
evidence. It may be an expression of conflict or 9motuan. or anﬁ:rga
find excuse or justification for his act, or a conscious eﬁqrt tos f e pﬁckedm s
conscience, or a penitent or remorseful act of exaggeration of his part
crime. .
A confession may consist of several parts, anq may reveal not un!y m
actual commission of the crime, but also the r_notwe, the praparaboné —
opportunity, the provocation, weapons used, the lnta;mmmmhm
weapon and the subsequent conduct of the accuse.xd. i
the taint attaches to each part of it. It is not perm;ss‘: ell .Wmm
part and to admit it in evidence as a non-confessno;);‘ mb At iler
discloses some incriminating fact, i.e., some fact_w fe:renc)e, byl
other admitted or proved facts, suggests the in it i
committed the crime, and though each part taken singly may o
confession, each of them being part of the confessions Sm_ ,
of the character of the confession. If a statement contamm.e{
offence, not only that admission, but also every
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/IDEN E ACT

ment, is part of the con
SI10I of 'aw, “'IB enﬁm COOn'ff
admissions of minor ing
oof of it is permitted by some Other
R. 1965 S.C. 119)

rt is not competent to accept gp o
the exculpatory part as incredibje (pa“: the
R. 1962 8.C. 354), unless there is other eVidg
fthe exculpatory part, and besides the confeec;

the record establishing or indicating the gu"'t‘_’ﬂ-.

culpatory part by itself cannot form the SOle bagjs of
are other materials on the record to show the f.:-:lsity of
ankerv. State of Gujarat, A.| R. 1961 Gy
-accused is to be used against hj

. 312}
; m, the wholg of
8, and if part of the evidence |

$ eéxculpatory ang
tion is not atliberty to use in evidence the inculpa

itled to insist that the entire admission, inclucu.-,g
_must be tendered in evidence. (A. Nagesia v. State of

ESSIONS — A retracted confession is on
on by the person making it. Such a con

made, can be acted upon along with the othe
is nolegal requirement that a retracted confe

naent reliable evidence corroborating it
® made of such a confession is a matter o

© which s
fession, jf
revidence
ssion must
in materia|
f prudence

S regarding confessj
10110 be regarded as

ons which are retracted are:
nvoluntary merely because it s

~>4INg an assurance in
&Oa;a?;esfsaaf: SvidenGe. 1 crimjng cases
NG 'l accused persop, | .
; | s:.feks {0 12y on the retraoteq cézf:sh‘?"y
E the aeoon o innocence, yigy o/ basis of
; J:WUM 'sed person ang compels the oo 0
79t proved. (Harichangpg A Sz:n to

gihar {AJAﬂsha pad High Court has obse

Thean accused person is subsequentl

by the confession, such confessi
ovidence ‘3‘ :':ﬁﬂgr:;redlbimy of su_oh a oonfesaw
Gas::é;IRdZd py the Court, according to theet i
ﬁse- Madras High Court has also observed thatm
The confession made and subsequenﬁyrétrafnaﬂw N
of that ad as evidence without independent corrobﬁﬁm‘e
pe accePte the weight to be given to such a confession must
such Caf::ées in which it was originally given and the circy

circu:‘:ubsequently retracted. gk
itwa

cutta High Court has observed that it is not safe to convict an
i retracted confession which is uncorroborated. It ha:
accused ON hlcful d be even more unsafe to place any reliance on a
ruled th?‘;::;ainst a co-accused. o sl
confessi reme Court has observed that a retracted confession requires ’
The Siiorroboration in material particulars. uwasmmm .
jpaaeenten ules cannot be laid down regarding the necessity of corrol ration 2
hard and fastr f a retracted confession. The rule of pruf.tenca mqt.ﬂm B
jpdie caee c:ay independent evidence, but it does not require that each and
corrob;:r-:lt;?nr;tance mentioned in the confesTion n\;lth Jegart;;ﬂﬂ;emm
i i ime must be separately and independentl corroboratec
g ccu:z:t&t?r?a?corroborat'ion must come from facts and circumstances
nas I;Ls;:d after the confession was made. 5%, 280
& Pyare Lal v. State of Rajasthan (A.L.R. 1963 §.C. 1094), ltwasbek;zjg
the Sl:pr:me Court that a retracted coqfession may fgrrv:\ a:\i;;egal Dasis of a g
viction if the Court is satisfied that it was true and suchuma made. |
g?;t‘ it was also held that a Court shall nottblase ?; c??:ng.ﬁ;n ao:\u W
ithout corroboration. It is not a fL:lle of law, bu .
\:::r?;lt even be laid down as an mﬂexﬂ?!el rule of ;:::c::::i :
under no circumstances, such a copwctlon c:ar;)9 o
corroboration, for a Court may, in a particular casetmfuw
truth of a confession and be prepared toactupon| sl that y
But it may be laid down as a general rule of practice i AR
‘ confession, unless
upon a confession, much less a retracted i
satisfied that the confession is true and vo

corroborated in material particulars. S48 ol

EXTRA-JUDICIAL CONFESSIONS — Exira-
those confessions which are made either to thﬁ
other than judges and magistrates as such. The Supr

1
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9754 8.C.C. 472

th
evidence ) thatan extra-..j )

toth
Dends upon the veracity of the wj o
af .P.(ALR. 1959 S.C. 902) s

Iré some material corroboration to s asg
: 06
€ accuseq r:oa

-judicial Confessign
gxpect Sufficigng ang
Vishny Chalke y, Statg

and the Court would normall
type of evidence, (Sitara
3364) #

on and Admission

: criminal casg jg not a
ion, fbut itmay be relevant
Al Confession
oy : may yet,
3 dmigslon as against the per};gn wfhog
nd vol ily n
. Wﬂfeaﬂadu?m _l':&de. Mmay be accepted
atve Sl bEt as a rule of prudence,
d, : 'may an admission is not a
" Operate as g estoppel.
ma
il King it, except under

St the person
One or m s
. 5 s fnﬂ t,
tion againgy g 12Nty tried for

st gither admit in terms the offence, or atany
mu which constitute the offence. An admissior
fact, even @ conclusively incriminating fact, is no

" an admission that the accused is the o
e-gs';ession of, the knife or revolver which caused a
ezplanation of any other man’s possession.” :
Thus, one can conclude that all confessions are

s are not confessions. .;3,‘» g::; .
CONFESSIONS WHEN IRRELEVANT (Ss. 24-26)
A confession becomes irrelevant and inadmissible in WW
cases mentioned in Ss. 24, 25 and 26: vk, D s

aused by inducement, threat or promise

admjssion

ession C ;
s ﬁ:r'lfon in authority (S. 24) :
A confession made | been caused | (i) inducement,
by an accusec:‘. i§ by any (ii) threat, or
irrelevantina crimi- (i) promise, 0
nal proceeding, if ) b o e

the making of the
confession appears
to the Court to have

against the accused, S
(b) proceeding from a person in au-
(c) sufficient, in the apinion...d"_ h
Court, to give the accused person
Qmuﬂd\‘himmﬁ-w@&w
reasonable for supposing that by - .
making it, he would gainwm
vamgem'avnl&ar_ngmw !

poral nature in reference to the

o words “accused persm’m S. 24 alsol
comes accused. If a person Mases <

¢ an accused person, ;"ﬁ

e

SCOPE OF S.24 —Th
person who subsequently be

when he is a suspect, but no
becomes an accused, his statement will be

rtain acts
person states that he had done c€ At
accuses himself of committing the oﬁem;f s
confession by an “accused person w .I“ b -

The section merely requires t:a;( 3

circumstances create a pri? oy ¢
was improperly obtained, beco! i
meaning of the word “appears” 1S “seems

) 0 ll‘s_Stuffs
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EVIDENCE ACT

 Such a stringent rule is waived, and g |i
1 as the criterion. The standarg of 5
aced, but the stringent rule of proof
permitted does not warrant a Court's opi
i@ opinion based on evidence and cirg
andard laid down. In other words, on the SVideng
a particular case, it should appear to the Court
L or promise, though this fact may not be styj
Rajasthan, A.L.R. 1963 S.C. 1094)
n, itis not necessary that there should b,
fession had been obtained by use
L T & nearest suspicion to positive evide
a confession. A confession, in its normal s
ofevidence. Aretracted confession, need|

d
is relg ont
nion bage
Umstanee

€ positiyg
of threat,
nce woulg
tate, is ap
€ss to say,

inducement or promise must proceed from a person
Xistence of the threat, inducement or promise is not
ine L O promise must be sufficient to cause a
nind of the accused that, by confessing, he would get
a‘fi‘gmﬂ qf'a temporal nature in reference to the

T criterion is the reasonap/e belief of the accused.
Rajasthan, A| R. 1963 S.C. 1094)

OF Y —Aperson in authority is
- detention or prosecution of the a;:m’m Is engaged

Used, o n
-Emp, A LR 1933 o Who is

& |
' proof is that there is such g high degreg _'_'.;J;
uld act on the assumption that the M%

ngjs
QSSQF:

eNotes Stuifliin

RELEVANCY OFFACTS

ns necessary to attract the prov

attractthe provisions of S. 24, the
To

jon must have begn mads by
@ T::’Sgg?;e:ﬁthori’(y. (As towho s a person i authe
P ust appear to the COUITt that the coni;asm
24 ined by reason of any inducement, threat (
?rt{;tr?': a person in authority.
The inducement, thereat or prom
(c) against the accused person. : et
, inducement, threat or promise musr:. t;-?at oo !
s TZZuch that it would appear to the Cou R
?he confession, believed or supﬁma . mmm |
ain any advantage, ore_wond any temporal e
?o the proceedings against him. s i
itis also necessary thattl'te:t;c::‘ -195}. g M}_ - ,3.-. :
ist. (Laxman Padma V. State, A.LR. 196 M o Wwwﬁ |
exist. __ A confession made before a : uld-mmwih‘; ‘
CAS,:;S!. if he made a full confession, ha:-b\:o D sty
igfw:isdﬁatti oan in awarding punishment, ;vo:l:h nt:e exp‘amsibbaw e
y n accused, - aﬁd__ o
2 conigsus;?;rz;:i ltjr?a?he would be mad?sa::x approver, nf‘ here wa
\:rezssg::g:e prospect of his receiving a pardon, admﬁaﬁb_

ing a confession £
So also, where the accused, in‘{rt\;n:t::ug ; Mt
admitted that he had been told to :,e e he#dthatmesm
the truth, and he would be released,

by inducement. (1872) 9 BHE. 358) — W, a travelling
Reg. v. Naorgji [l s ving discovere
service gf the G.|.P. Railway Compa’;yil::kmg-derk of the
accounts of the accuse‘d. w;wd“‘tl;iter to pay the mon
him and told him that, *he afor him o tallﬂ\ew

added that “It would be better in whose
sum of

ise must havere

Moreover,

was brought before the Traffic M&air;s;%efa
for, and admitted halvlqg nar;a or‘\mi
subsequently puton his trial for % o
of this and other sums. It was o
auditor, constituted an induc‘ex !
apersonin autl'loritg.f..amclthath_is e
not admissible in evidence & e
Bhagbaticharan v. Emp: [(1¢ 5
a post office clerk, unfd:r suspicion
begging to be saved if he
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a
Posta ir;;:;
d, € Circum, :
ol ffhgut gy the postal imﬂtzsﬁg:i.'-EI '
ash effect of inducing the 3 gl
- CCU3

(1806) 8 Bom. L.R. 507]
medical officer of his regl'r;cf;nt : ey
10 mmem {n the hospital, th;:tu:? 5
e o e
el _ Inrespect of 3y, * e
Wmt:d a!gat;:)st the accused a;);p:r? e;eng
W. el _eaccused was that, on & -the
enefit if he tolg the truth a,s to ?—:edmaj
accused oW hg

€ acey

1 & | . 5?0] T i 0
it P The captair of a ves, Saigd

. : Se i
m!nw]gslolenawatch-—— That unforty; Iat,e Wla :

: nce at his trig| for the

509, Fg _

oo _ -—An accused Charged wj
fbwiaen. 0 l:&_liltofd byaman who was presWIth
» NOW kngg| down, o

Nts were 4

cd missible, the temptation to exort confessions is

L tm,e&yvC(. otes_Stuffs

RELEVANCY OF FACTS |

stody OF not is irrelevant. The idea is that, by |

POLICE-OFFICER — The term “Police-officer” <

it technical sense, but must be given its more com

eaning. It applies to every Police- officer, and it is not

a regular police force. 5

|n Raja Ram v. State of Bihar, (A.1.R., 1964 S.C. 828), the

held that the words “police-officer” are not to be given a narro

have to be construed in a_wide and popular sense. However, |

also not to be construed in so wide a sense as to include a person:

only some of the powers exercised by the police are conferred. The fest for

determining whether such a person is a police-officer would be whether the
wers of a police-officer which are conferred on him, or which are exerc

: xercisal
Ey him because he is deemed to be an officer in charge of a police station,

establish a direct or substantial relationship with the prohibiﬁon.m"w&
25, that is, recording of a confession. In other words, the test would be whether
the powers are such as would tend to facilitate the obtaining by him of a
confession from a suspect or a delinquent. If they do, then itis unnecessary to
consider the dominant purpose for which he was appointed or the question as
to what other powers he enjoys. S5 h :
Following the above decision, in Laxman Padma v. State, (ALLR. 1985
Bom. 195), the Bombay High Court held that the expression “Police-officer” is
not confined only to such officers who are appointed under the Indian Police
Act, but includes also other officers who exercise the same powers as that of
a police-officer of a Police Station in respect of investigation of certain offences.
The confessions recorded by them in exercise of that power of investigation
into the offences would be inadmissible in evidence. Thus, a chawkidar, a
police pate!, a village headman under the Burma Police Act, an abkari officer,
and an excise officer are all police-officers. it acH
However, a jailor, or an excise officer, according to the Range
Patna High Courts, and an Assistant Commissioner notactingasa’ !
but merely as an executive officer, are not police officers. The view of the
Patna High Court, has however been overruled by the Supreme
aforesaid case of Raja Ram v. State of Bihar, (AI.R. 1964 S.C. 82
it was held that an Excise Inspector under the Bihar and Orissa
which authorises him to investigate any offence under !
inadmissible in

officer, and a confession recorded by him is inad
The Bombay High Court has held that Railw:
are not “police-officers” for the purpose of
confessions made to such officers are not hitb ;
State, 77 B.L.R. 295) 5 QU
The Madras High Court has held'
officer. (Superintendent of Customs &
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d, after having mag
3 & e i e a co i |
says fone a Magistrate that ?f?ss 1o by
ot render the statement ad| o the p %'
s accused of the murde
< . r of '

stody of police constables, toe;naw'y‘hor,, A

. :

s i at the time the statement was made, all
i nt's was a short one.
Missiblg, Ol ?ﬂ‘i:':,a; petween e two days one

- . ssion made under promise, deception, etc. (S.

sion is otherwise relevant, it does notbemme L

Heﬂ, She made a d
Ty co -
ding outside the room '}?*ﬁ?n to u-;e'g‘;r foy aeﬁi";f:z made —
. .fassmn admissible in evidecnl::;q Was b:h pec? (:} undera promise of secrecy; or VR ’
not be admissible in eviden againgy A () in Gonsequencesb?; a _deqteplion practised on the accused person for
ining it; or CPER

which states that a mnf&SSioncel as it WOLH the purpgse of o

| police-officer is i 2 b m d
pol cer is inadmissible. ade by any (c) when the accused was drunk; or

. ﬂ” PMcarwould not amoume{: ;ZT;JO (d) in answer to questions he need not have answered; or
 WHEN RELEV, s (e) when the accused was not warned —
.Elf-confess' ANT (Ss. 27-29) () that he was not bound to make such confession, and
lons are refevant ang admissj (ii) that evidence of it might be given against him.
removal of threat, inducem biey This section is based pn the well-es?ablished rulef- of law that any breach
ent or Promisg of confidence of of good fa}th or the practice of any artifice does not invalidate
The five circumstances mentioned in this section are not

a confession.
lthough the mere use of an artifice to obtain a confession does

asisreferredtoin s, 24, is
th S made afferthe i §

ismky::f: Or promise has, in the os;:::ﬁessm" not make such confession inadmissible, such confession would not carry much
ofile weight. Thus, in an American case, a confession was obtained by fasely telling
he was seen by someone when he did the act, and the Court

nfession was inadmissible.
n a charge of murder. B, a fellow
how you murdered the boy—

exhaustive. A

the accused that
held that such a co

Rex. v. Shaw — A was in custody 0
aid to him, “1 wish you would tell me

en totally removed prisoner, $ . . :
ssion Y a person of superi pray speak.” A replied. “Will you be upon your oath not to mention what | tell
- onsubsequently mae yil bar you?" B promised on oath that he would not tell. Athen made a statement. it
mpmz:z'e fO?ﬁng as a VOiUtha ¢ was held that this was notsuch an inducement to confess as would render the
ite concju);?"eigh all the facts a,g statement inadmissible. gk
se hag eanlon that the impression Rex. v. Derrington—The accused asked the turnkey of the goalhm
ompletely remoyed he was locked to put a letter into the post for him and after his todo
Stea!ing money, and s0, the accused gave him a letter addressed 0 his father, mmm
i S."On Tues d:” instead of putting it into the post, transm‘tttec? it to the prosecutor. \twas held |
CONfess, she e ihat the letter was admissible in evidence against the accused, notwithstanding
and the Police the manner in which it was obtained. 54 e
STATEMENTS MADE WHILE MUTTERING IN SLEEP —Aninteres

question arises as to whether incriminating state o
talking in sleep are to be admitted. As @ general rule, such
to be taken as evidence against the person,
judgment of a person is almost completely SuSpenve
interesting point arose in R. V. Elizabeth in Englant £r°
in the U.S.A. and in both cases, such evidence was held 1

me/]amCollegemtuffs , '
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on in the custody of

nin the a police
unts ipa confession or not) o
ed, may be proved. '
27 — This section is
27- founded

el Ged on the py

sedsportd by the discovery o 3 g i
n extracted. Thig rulea i_tc',it m&?hz
4 m .
in facts 3
oy :erzudeposed toas discovereq Y
ralms ( lsed person in police custrn
m 4 di_star]ctiy to the fact thereby d'f>
i isnfessthe c|’ons made under the indu’

iy anger of admitting fal

e éﬂﬁa wl;:;l::; _drsappears ina c:aseS
uth of r ionis gu

B e guaranteed by t

Conse

qu

dy; and Bney

SCoverg d

: SMIONL, gy
COnfess. y

: 10)
provideq fmrns.
he decDVerym

istrate, can b
; € proved i
65 el as against th
5 B o oo at person
. .ndl.;ase 5 g 6;; opinion of the Privy
fICIl case, it was op -
e vy Served that it is f.
¥ = X . , ‘
s T Whicttlot |:he o'bject produce?:;aii:ous :
6 et by ti-! ?Ubject is produced, a %fact
: n |{';;l:j&ltif)h given mu.,:sfr:el:::
& ;o;rl' Custody that “I will
ead to the discovery

go.
Itleads to the discovery

Y years a

Knife s proved to haye g >C Of the i
oviragis t?havebeenusoﬂhe Informant to hi
vory e %P8 commision o
no

of =2 : wiﬁ'l z
I approval in Prabhos G
B UP (AR

2 l‘fhas held that there is n

the incrimj Othing
et Minating fact ghay gy 2710 in
Allthat is neee.d be the i, dicate
°°“Wla1h,, lentical

sed should be at ¢
(Sekha 1 be at the giying av Nat
A aran v. State OfKiega,:.g‘. i'ldi: r;slpect
’ olice-
CJ. 31
1)

ANy

te the :
mm.,?fﬁg:‘lent ]ust‘.ﬂcatlo '
pe § a +. Sher Singh, (1981)28.C.C. 300)
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RELEVANCY OF FACTS

eme Court has held that failure on the

he SUP™®" ised, at whose instance a wea:nm o
n to hold that the recovery of the weap

: B i

g Court has observed that a statement leading to the.
govery © a dead body cannot be used against any person atwmm

r.-:ak sucha statement. (Surendra Prasad v. State of Bihar. 1992 Cri. L.J.

= of
2190)
WHETHER 5.271S CONSTITUTIONAL — The Indian Evidence Act was
ssed My years prior t0 ihe enactment of the Constitution. After such
2na ~yment, the question arose as to whether S. 27 of the Act could be said to
O ravene Art. 20(3) of the Constitution, which provides that no person accused
offence shall be compelledtobea witness against himself. The Supreme
court examined this question in Nisa Stree v. State of Orissa (1 954 S.C.279),
+ contravene Act 20(3) of the Constitution,
accused

and observed that Sec. 27 does no
as it would not be correct to presume that information given by the ;

under Sec- 27 is compelled testimony.
The information given by an accused to a police-officer \eading to the

discovery of afact which may or may not prove incriminatory, has been made
admissible in evidence by S. 27. I itis not incriminatory of the person giving
the information, the question does not arise. It can arise only when itis of an

incriminatory character, SO far as the giver of the information is concermned.
the self- incriminatory information sed person Wi

has been given by an accu:
any threat, that will be admissible in evi ill not be it by the
provisions 0 0 of the Constitution for the reason that there

dence and that wi
¢ clause (3) of Art. 2 :
has been no © be held that the provisions of S.

ompulsion. It must,
27 are not within the prohibition aforesaid, ulsion has been
in obtaining the in R. 1961 S.C.

formation. (State of Bom
1808).

Therefore, there mu

na

therefore,
unless comp

bay v. Kathi Kalu, Al

st have been compulsion of the person

make Art. 20(3) applicable. Mere questioning ofthe person by @ pOIEE
statement, which may ultimately tum out to be

officer, resultingin a voluntary
incriminatory, is not compulsion. (Ahmedmiyan V- State, AL.R. 1963 Guj- 1%)

rt. 14 of the Constitution :
also challengedin State

d'ltyofs.zT of the Art. was :
1960 S.C. 1125), mhmw

)

Section 27 and A

The constitutiona\ vali
of U.P. v. Deoman Upadhyaya (AR
that the said section was ultra vires the Co

of Article 14 of the Constitution, on the grqund that
stody and those not in such

persons in police cu

respondent was convicted by the trial courtonthe
was that a quarrel had ensu veen th
that the respondent porrowed a gandas=
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AN EVIDENCE AcT

' to the High Court it
o the police were s ’Wa‘rs Conten
14 of the Cons:i?tfu%r:fs.rs’:?z on th:e 9 thay
Judgm = ::tc:futs:d' When the matte
 maory,conviced the aceeer
: d the
1 as follows:

‘admitting eviden
| idence of statements
leading to the discovery of facts whicr:?rc:: I

M is manifest]
si yreasonable. The fact tha thge Useq

Twentin q

accused. In the COu.-;
e

i Puton an gyep
B e e S
‘ ion, it appears ufaemif ?
Msm:ﬂito as reia:?g fgfsrfhf:ﬂ.:f
proof thsrag::m relateq d:'rsTa“on
Only if thay conc;ﬁgﬁ’

eadin -nformaﬂOn ’

Uch por, Other parts
NS which

igh Courg &
I emaed apael h

Persop
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RELEVANCYOFFACTS |

to the discovery of facts,
not.
fve, (

d
ﬂwﬁn s or Cr
d’"’sss‘ i salve, 1934) 36 Bom. L.R. 384 — An

oty 162

k t was cut with a knife and the
e pol*ﬁ’?n'me \itchen.” In consequence of the statement, {

10 ™ oo place indicated. At the trial of the accused, the a
ored in evidence. The Court held that the first part

he statement and which did not directly lead to

V.
Emp-. «The thro@

was rtoft
ting P2
:;ln: ifg hould be excluded under S. 27, but the secor
o{;tement should be admitted. =
(1937) Mad. 695, F.B. — The accused made:

In re Aﬂhﬂppa' ¢ i
that he himself and one G killed S by gagging his

108 sub.mspector ; ' ]
ith a cloth and throttling his neck with his hands and also by putting a
and pressing it: that in the night they got two bottles of illicit arrack

some other place that a small quantity was left over

2t0 G who got it from
G - hat they buried (1) the emply botte, (2) he rope and doth

o cloth which was used for gagging the mouth) in a dung-hil
cattle-shed in the same compound and the other bottle with some arrack
heap of mud near a log of wood in a comer of another compound and that hi
would produce them. Subsequently, the Sub-Inspector took the first accused
together with the village munsiff to the dung-hill, and the accused took the
sub- Inspector to the other compound and dug up and produced another empty
pottle from near a log of wood. It was held that the whole of the statement was

taken into consideration as against the

admissible in evidence and could be

second accused also. i
[Note : This decision seems to be of doubtful validity in view of the

decisions in the other cases discussed under this section.] 3o a0 '
In re Kamakshi, (1943 Mad. 456) — The accused was : ;
committing criminal breach of trust with regard to @ cycle which he had
He had been arrested in connection with a similar offence in
cycle that he had taken on hire and then sold. While in custody
he confessed that he sold another cycle to prosmu_tion.wws&'
a result of the confession, the cycleinthe present case Was
held that the confession was admissible under this
the accused was in police custody, though in co‘nneqt_to;n

and as a result of that confession, the cycle h : _
igation, the ac

In one case, during a police investig
by the police. He said, ‘| have buried the property stolen
show it.” He then took the police to the spotand with
earthen pot in which the property was kept. It
the accused was partially admissible against him.
was, “I have buried the property in my field.

inadmissible was “stolen by me .
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ciple is that any self-incrj

Minatq,

the accused at the t -
narra e time of iy ry
r ; n Sy 5
K00 tive or explanation, mustgbthg fnfo,_mtatam.% e o — oo |3 Vinen caused’s
‘m;hv;epan “stolen by me” js ° "gomugﬂ%% E when m:;al or promise from @ threat or p
Yo sk Self-incrin, SXolygt © ment © - uthori (referred toin from a person in
which relates distinctly to th, atoy, pefs"'."n‘gpposige column) is fully sufficient to make
g Iwill show it” is admissibTefact therepy o Wy S-;‘;;s 4. .28 believe that he would gai
amounts to a confession under See 2;?%'01-- re advantage or avoid any evil
by the Allahabad Hfgh‘ Ofthe . | temporal nature : 8.24.
Sourt, ade — et
ey had StOl' 5 accusQ A, Though m \
Cular place as " ang, - ger e promies STEEEEE
was h : e , or
cenaine,d that only thei'::ff thig (it) in consequence of a decep- 5
ccused r? °rSon could pe SMery tion practised on the accused
& murder of B. While in cust ad stolen them, - person for the purpose of
e be . ody of the police, 4 mak _ obtaining it, or
Sk nd a cupboard in ; iy when the accused was
stable goes to the My room, the knife drunk, or
mentoran ©100m and finds the kn; With whigh :
er of 87 Y part of it admissible in oy € knife behing ' (iv) in answer to questions, he
 of is N evidence against Athe need not have answered.
; ssible agaj . 5 When the accused was not
m@fssibie iS, “I have cq 9ainst him at his trig wamed that (i) he was not bound
'€ part inadmissipla ; ncealed behj al for the : b
Ak ible is “with whi ind a cupboarg j to make such confession and (i)
gioers. 27 which | stabbeq g» evidence of it might be given
' against him 5. 26
by S. 27 . Whenitleads to the di f
- 27 : Ramki 6. Whenitleadstothe iscovery O
i IShan v. State, \ any fact : S. 27.

LAW RELATING TO CONFESSION OF
CO-ACCUSED (8. 30)
pe used againsta

When the confession of an accused can : _
; ;.')ifﬁ{ i &

(S. 30) ‘

(a) When two or more persons are tried jointly for the same of

(including its abetment and attempt) and AR

(b) a confession made by one su

other of such persons is proved — o

the Court may take into consideration such @ confession, :
(i) as against such other person, and pa e

(ii) as against the person who makes sucha

lllustrations — (a) Aand Baré jointly tried for

that A said B and | murdered C’ The Court m

confession as against B.

https://t.meflwCollegeNotes_Stuffs
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RELEVANCY OF FACTS

Vide
Ul'darzga 0&,’, id. But cases may arise where the Judge is
N by the o ”'q Mn in ? dé’ nce as it stands, even though, if believed, it
Cou,.ts_ L G other © viction. In such an event, the Judge may call the ce.
rule that ' qga% a;,ﬂ‘l n th: ttolend assurgnoe to the other gwidenoe, and thus fortify
N, Pa d a,,fjus at without the aid of the confession, he would not m s .
Partyre B ssf%w ;: 09“:;1:% her evidence. (Kashmira Singh v. State of Madhya pmr R
g SYStem?s 5,)9! acgzpsc 159) ffi S s o et iy,
5 e Court has reaffirmed the above principle in Haricharar .
a:':;)e. Thig dt;f Ia.l,:% 19 Tﬂes;‘%{:,?(A.l.R- 1964 S.C. 1184) and held that the confession u:(:g
i “Vefsmy cﬂ?f’ﬂu,: , ste of nnot be treated as substantive evidence, and can be pressed into
: here juq eE.i e Proy; tfciaeﬂ 80905 ly when the Court is inclinef:l to accept other evidence, and feels the
SIAIEMeNS of a prisoner afrgry; 2 VAYS 1o Oy semi%® O Coeking an assurance in SUPPOT of its conclusiane deductible
cting the cste the 0685 evidence. In criminal cases, where the other evidence adduced
TLY CONSTRUED __ Onth Sof, from :T;n accused person is wholly unsatisfactory, and the prosecution seeks
of a serious natyre and js cai):fgf" ;Se i again " nthe confession_ of a clq—agcuszd person, tije presumption of innocence,
Properly understoog e 8 ofCauM’:I 30 to chis the pasis of crimina :lunspru. ence, assists the accused person and
tmust be very strictjy construeq Pplieg. Timg 05 els the Court to render the verdict that the charge is not proved.
section must be constrye AS Obsep,e ::d sMAY TAKE INTO CONSIDERATION” — The word “may” in this section
Sure thatwe do o stregep 3 7 e gre. O . important. It shows that such a confession is not, technically speaki
retch it one line b Sateg is importar’ that by itself it "ically speaking,
€yong jys sgvidence” in the sense that by itself it can support a conviction. Rather, the

A CONFES§ION UNDER S. 30
oomsg:rau‘on a confessfo:m o

they are. bemg jb.r??tfy lieq. T4 f

. ] e

......

the p

// t.me‘ollegeNotes_Stuffs

section gives @ discretion to the Courtto use it against a co-accused. Explaining
he effect of these words, Jackson, J. observed in R, v. Chandra:

“The section does nof provide, as has been repeatedly pointed out, that
such a confession is evidence; still less does it say that it may be a foundation
of a case against the person implicated. The Legislature very guardedly says
that it may be taken into consideration, and | think that the obvious intention of
the legislature in so saying was that the circumstance of such person being
implicated by the confession of one of those who are being jointly tried with

him should be taken into consideration as bearing upon the truth or sufficiency
of such evidence”.

C. Statements by persons who cannot be called as

witness (Ss. 32-33 & 158)
General

Statements, written or verbal, of relevant facts made by a person who —
(@) is dead, or

(b) cannot be found, or
(c) has become incapable of giving evidence, or
(d) cannot be produced without unreasonable delay or expense,—

are themselves relevant in eight cases given below.

Before such statements are admitted in evidence, it must be proved that
€rson who made the statement is dead, orcannot be found, orhas become

Discuss : State-
ments by a person
who cannot be
called as a wit-

ness.
M.U. May 2017

Write a short note
on : Statements o
<&

persons J
cannot be calle
MU, 20
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would, in its literal and natural sense, mean
o doc?:-?:?!oceased. and whenever it is practicable to
AstE L in the r,dan?ose words, there can be no valid excuse for not
tome” nt in

statem®

the Magistrate recording the statement does  Write c.-m note
goind il nthe ”b"nﬂz:tc:ra:rguage spoken by the deceased, though he :‘.‘uh i Dying
whe the script os that language, he may record the statement in English, lll-.'-l‘-hm“- ok
ot M tands and ’Daakme result of the question put 1o the deceased and the P
”"d‘u jtis f"wrded azar:easad. those questions and answers must always be
and jven by the the Courts to understand the full significance of the

P he statement is the result of the replies to certain questions, itis  Write a short note
n the

i i on : Evidentlary
ible to assess fully the value of the replies without knowing what the value of a dying

o were, since the replies are always given withl refe_rance tothe gueiaration.
f ah, a, yestions ut. It is, therefore, essential to record the questions '". the precise M., Nov, 2017
. Cogy, questions gwh the questions are put, and take down the answers in the actual
' words I:,‘:;mch the answers are given, when the statement is the result of
s "8\«4 Tigy ugs:0n5 put and answers given. (Sherinath Durgaprasad v. State, 59 Bom,
o™ R 21)
We agaip, t :‘*4 The Supreme Court had held that if a deceased fails to complete the
ere,.;ﬁ main sentence (as for instance, the genesis or motive for the crime) a dying
" declaration would be unreliable. However, if the deceased has narrated the full
ey story, but falls to answer the last formal question as to what more he wanted to
the declaration can be relied upon. (Kusa v. State of Orissa, (1980)
>(emen; 28.C.C. 207)
Y Of the - : .
In Kusa v. State of Orissa (above), the Supreme Court also laid down that
ifa dying declaration is believed by the Court, a conviction can be based upon
1586;“ it without any further corroboration.
m LRO In another case decided by the Supreme Court, the deceased who had
: made the dying declaration was seriously injured, but was conscious throughout
t when making the statement. The Court held that minor incoherence in his
e T; statement with rr.::;:-qrri to facts and circumstances would not be sufficient grot..lnd
vays for not relying -’.;n_\m‘.a Staﬁement, which was otherwise found to be genuine.
ntis (State of U. P. v. Suresh, (1981) 3 S.C.C. 635)

It is no objection to the admissipility of a dying declaration that it was
made in answer to a leading question or obtained by earnest and pressing
solicitation Any method of communication between mind and mind may be
adopted that will develop the thought, such as a pressure of the hand, a nod of
the head or a glance of the eye. Where a woman whose throat had been cut,
made, in answer to questions put to her by the Sub-Inspector, certain gestures,
from which the latter inferred that she accused her husband of the assault, it
was held that the gestures were admissible in evidence, but that the opinion of
witnesses as to the meaning of the gestures was not admissible. This is so
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| “ d to a great deal of oor_ltroversy, ‘rrw
J M, iﬁsff;n subéﬂgft?he Indian Evidence Actis not applicable
s ion8

i 10:2dying deg
o ( trate. Therefore, the Magistrate Must be called _
e ;19%' et a hgang;trz ne Caloutta case, that the writing mage bya
i ' i€ b
@ unk“ by ,T:S aogg!;e admitted to prove the statement made by the ¢

t have been proved in an ordinary way by aperson
further observed, in another Calcutta case
as

 that the st
stat? Sy hen made in the ap ' :
: e oS8 . t WS evidence w sence of the d. The
Physically . n?a'af'on. :“fa mad ’”’ss’br':fc',?me deceased, and ot the record of sych a stmam ment, must
on, in ly i nr:‘ grg ] ﬂ'}'Je the person who recorded it or heard it made, But inan Allahabad
Syiqe%e bepra}’“d syhe;d that a dying declargtuon recorded by a Magistrate can be
b I:ng the £ase: “;;i evidence without the Magistrate who recordeg it, being called, by
: Qng, e cection 80 of the Indian Evidence Act. But this view of the Al
Iy te ction e Allahabad
4 ?”fDMHT-"’!"G SD:::I;Sd ?g‘?fg&ARAnON Theg \""‘fco;fﬁehas not been generally accepted by other High Courts.
o0 iy are: ) i
h

section 32(2) makes a statement of g person who had

died relevant, only

of his death, oras to
of the circumstances of the transaction which resuyj

an.

/ that statement is made by a person as to the cause
Statemen, ‘bemggme,a;f_., the only sye. /e t o
: defeat the ens ,,

would ten to

ted in his death, in
: st ?Cn‘me' ses in which the cause of that Person’s death comes into question. When
iy ; A Ce; ang r;:l person making the statement is not proved to have died as a result of the
i N €quay ¢, th ; iuries received in the incident, his statement ¢annot be said to be the statement
; on which dying declarations ;2 to the cause of his death oras to any of the circumstances of the transaction
“ons e Condons Whenar : a:;;;rr?d is tha which resulted in his death. (Moti Singh v. State of UP,AlR. 1964 SC. 900)
i a

If the statement made by the deceased does not relate to his death, but
tothe death of another person, it is not r.

elevant. (Ratan Gondv. State of Bihar,
ALR. 1959 §.C. 18)

It may also be noted that a dying declaration cannot be proved, unless
the death of the person, who made the declaration is also proved. (See Section
104)

ENGLISH LAW — There are two vital points of distinction between the 4
English and the Indian law on the point of admissibility of dying declarations; |
(a) Firstly, in England, a dying declaration is relevant only in criminal cases q
where the cause of death is in question.
(b) Secondly, under English law, to be relevant, a dying declaration must
have been made in the expectation of death. (There is no such
requirement under the Indian law.)
THE EVIDENTIARY VALUE OF DYING DECLARATION — In Ramnath
V. State, (1953 S.C. 420), the Supreme Court has observed thatitis a setﬂed
law that it is not safe to convict an accused person merely on the evidence
furnished by a dying declaration, without further corroboration, because such
a statement is not made on oath, and is not subject to cross-examination, and
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RELEVANCY OF FACTS

sceased's version of the entire occurrence is ui b -
(d to all the circumstances of the case, ¢o un *._“W'. e

ofthed
ed on the basis of the declaration alaaam

(o]
ral P ing rega
nted  having
t ma.-):vi ot the accus

0anoboratio"" Bk :
r __1.0n March 20, K told his wife that he was going to
CASES as P's wife had written and asked him to come and receive
,7amPO"e" % him. On March 21, Kleft his house in time to catch a train for
BerT onts 4U° 10 plived with his wife. On March 23, K's dismembered body
aerham 4 ‘m' a trunk which had been purchased for P. It was held, on the trial
a8 foun murder of K, that the statement made by K to his wife was admissible
ofPfOr ‘?1?:3 under clause (1) of S. 32 as a circumstance of the transaction

in & ulted in K's death.

wnichzre_rhe accused were charged under S. 330 of the Penal Code with having,

urpose of extorting @ confession, caused hurtto one R, who committed

fO’“f'ep.n consequence of the ill-treatment. The question was whether a
suicide ! made by R as to the cause of his wounding himself with a razor
s death) was admissible in evidence in the case, the accused

tbeing charged with having caused the death of R. It was held that, as there
notbeing ot that the suicide of R was the resut of the ill-treatment by the
accused, that treatment was the cause, though not the direct cause, of the
death, and although the accused were not legally responsible for the suicide,
the cause of death came into question in this case, the whole affair, ill-treatment
and subsequent suicide, being all one transaction, and consequently, the
statement of the deceased was admissible under cl. (1) of this section.

Problem
Aand five other persons were charged with having committed a dacoity

inavillage. A, who was seriously wounded while being arrested, made before
his death, a dying declaration as to how the dacoity was committed and who
had taken part in it. Is the dying declaration admissible in evidence againstthe
other persons at their trial on a charge of dacoity?

Ans. : The declaration is not admissible in evidence against the other
persons, as it does not relate to his death, but it relates 10 participation of his
associates in the dacoity. Section 32 explicitly refers to statements as to the
cause of death of the deceased or the circumstance of the transaction which
resulted in his death.

[This principle has been laid down in re Da

—25Cr. L.J. 547)).
CASES UNDER S. 32(1)
1. The Calcutta High Court has observed that aconvic}ion can be based
solely on a dying declaration, without any further corroboration. Now, whether
itis o it is not safe to do so will depend on the facts and circumstances of each

case. (Najjam Faroqui v. The State, 1992 Cri. L.J. 2574)

which caused hi

nnu Singh v. Emp. (85 1.C.643
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arycourse of pusiness, or (ii) the discharge of pr

0 Gy or ' |
ment (written o signed by him) of the receipt of

ackno"  ities of properties of any kind, or

mmerce, written or signed by him, or

ther document usually dated, written or signed '

@ the date of aletter oro

by him,—
question is as to the date of A's birth.

f a deceased surgeon, regularly kept in course of
n day, he attended A’s mother and delivered

ant.
entry in the diary ol a
55 ting that, on a give
Dusi";: t,;,:,.a., isa relevant fact.
estion is, wheth
tin the diary of adeceased s
the solicitor
nferring with him upon specified business,

or Awas in Calcutta on a given day.

olicitor regularty keptin the course
attended A at a place mentioned,
is

(if) The qu

As;atemen s
that on a given day,

usinESS'
o for the purpose of co

in calcuttﬂ-
a rs.'ev&nf fact.
(i) The ques
given day:
A letter written by the deceased
she was chartered, to their correspon
consigned, stating that the ship sailed
a relevant fact.
(iv) The question is, whether A, @
lefter on a certain day.
The fact that the letter written by hi
(v) The question is, what was the price of grain on a ce

particular market.
A statement of the price, made by @ deceased Banya, in
Jevant fact.
k of a ship.

course of his business, isare
(vi) The question is, what was the cause of the Wrec ;
A protest made by the captain, whose attendance cannot be procured, is

a relevant fact. _
i o.. a person referred 10 €

Sy

The section speaks of “such person’, I :
dead, or cannot be found, or had become Inee

tion is, whether a ship sailed from Bombay harbour on a

member of a merchants firm, by which
dents in London, to whom the cargo was
on a given day from Bombay harbour, i

person who cannot be found, wrote @

m is dated on that day, is relevant.
rtain day in @

the ordinary

T

namely, a person who is ;

of giving evidence, O who cannot bé produced without un a

expense. o del e
tatement or entry as i referred

Under English Jaw, before @ $
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- public right, custom, etc. [S. 32(4)] >f‘j:'.'-_lv Py

jnion rement gives the opinion of any such person
10 UC o) public Tight o custom; ar (3) mesieh of public or
1onc® of 39 axistence of which, if it existed, he would have been. 3
?n;;IB 5 (ofthe 2 made before any controversy as to such right, custom or
:a't\”re} a;:j arisen, such 2 statement is relevant. MG
rh _ The question is, whether a given road is a public way. A

malte jon
m”s"z::c:ﬁ, a deceased headman of the village, that the road was public,

Smteraml,:vanf fact.
B e miist be noted that the statement must be regarding any public right or

stom O regarding a matter of public or general interest. If the statement
p inga private right, it cannot be admitted under this clause. Moreover,
is regiﬂem ont must have been made before any controversy as regards such
ﬂ_"ﬁe&m_’ had arisen. Ifitis made after the dispute had arisen, itis not relevant
g 'r this clause.

unde
In order that such an op'

conditions must be satisfied:
jhoright or custom MUStAe of a public or general nature or it should

pe a matter of public or general interest.

The person making the declaration must be one who would be likely

to be aware of the existence of the right in question. In other words,

such a person should be a person of competent knowledge.

3. The third condition is that the declaration must have been made ante
litem motam, i.e., before the date on which the controversy as to such _
right, custom or matter arose and which later became the subject- PICH

matter of a suit.

inion may be admissible, the following three

5. Statement as to existence of relationship [S. 32(5)]

When the statement relates to the existence of relation- ship by blood,

marriage or adoption between persons as to whose relationshilp by blood,
marriage or adoption, the person making the statement had.spectal means of
knowledge, and such statement was made before the question of dispute was

raised, such a statement is relevant.

llustration — The question is, whether A, who is dead, was the father

of B.
A statement by A that B was his sof, is a relevant fact. :
6. Statement in will or deed relating to family affairs [S. 32@)147‘
When the statement relates to the existence of any relationship by blood,

marriage or adoption between deceased persons, and is made _
deed relating to the affairs of family of the deceased or upon any tofm
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acter. The remarks of a crowd Msmmmmw .

RELEVANCY OF CERTAIN EVIDENCE FOR PROVING,
IN A SUBSEQUENT PROCEEDINGS, THE TRUTH OF
FACTS STATED THEREIN (S. 33)

daf

Whan a Wlt ness

Before whom such
witness has to give
evidence

When the evidence
becomes relevant
(S.33)

(a) is dead, or (b)
cannot be found, or (c)
is incapable of giving
evidence, or (d) is kept
out of the way by the
adverse party, or (e)
cannot be produced
without unreasonable
delay or expense —

evidence given by the
witness — (i) in a
Jjudicial proceeding, or
(i) before any person
authorised by law to
take it —

is relevant for the pur-
pose of proving, in a
subsequent proceeding
orin a later stage of the
same judicial proceed-
ing, truth of the facts
which it states;

provided that — (i) the
proceeding was be-
tween the same parties
or representatives in in-
terest; (i) the adverse
party in the first pro-
ceeding had the right
and opportunity to
cross-examine; and (jii)
the guestions in issue
were substantially the
same in the first as in
the second proceeding.
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RELEVANCY OF FACTS

| 7y OF HEARSAY EVIDENGE — Itwillbe
l55")5.;,-9 oxceptions to the general rule that hearsay

made under special circu e
statements T o 34-33) e—— .
e five kinds of statements which become relevant on account of

The_rel :ircumstances in which they are made.
a
tre %P (ar entries in account books (S. 34) :
i gu i books Of account, including those maintained in an electronic When are
n rEBSr'1 kept in the course of business, are relevant, whenever they ;
, ré ufé; t{ef to which the Court has to inquire; but such statements are
gferto @ ’:  icient evidence to charge any person with liability.
e n — A sues B for 1,000, and shows entries in his account
ed to him to this amount. The entries are relevant,

stratio ;
owing Bto be indebt .
pook ¢ sufficient, without other evidence, to prove the debt.

are no ¢ g .
put This section is based upon the principle that entries made regularly in the
are likely to be accurate. In all such entries, the writer has

rse of business :
l knowledge. N0 motive for falsehood, and there is the strongest improbability

of untruth.
This section provides (1) that entries in books of account regularly keptin

the course of business are relevant, and therefore admissible, whenever they
refer to a matter into which the Court has to enquire; and (2) that such entries,
though admissible, are not alone sufficient to charge a person with liability,
unless corroborated by other evidence.

But such entries admitted under section 32(2) are substantiative evidence
the basis of judgment to charge the person with liability,

s in a person’s books of accountin
t admissible in his favour, on the
for himself. S. 34 of the Indian Act
Erench and American rules of

D-

and can be made

Under the English common law, entrie
support of his own claim are generally no
principle that a man cannot make evidence
is based on Roman Law and conforms to the

law on this point.

2. Entries in public and official books (S. 35)

An entry in any public or other official book, register or record or an
electronic record, stating a fact in issue or relevant fact, and made by @ public
servantin the discharge of his official duty, or by any other person in performance
of a duty specially enjoined by the law of the country in which such boo
register or record or an electronic record i kept, is itself a relevant fact.
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RELEVANCY OF FACTS

| OF A STATEMENT IS TO BE PROVED (5.39)

HW “uc::stemant of which evidence is given —

wﬁﬂn 8nypart of : .
b or
(ﬂ] ¥y a 1onger statarl'len

(i o convefsation. or

i igalatad document, of

(iif) ained in a document which forms part of a book, or
(b) conmined in a part of an electronic record or of a connected series
(0) 2% ers or papers, evidence can be given of so much (and no more)

of Iir#1 » statement, conversation, document, electronic record, books

of ;eries of letters or papers, as the Court considers necessary in
;:af particular case to the full understanding of the nature and effect
of the statement, and of the circumstances under which it was made.

This rule is broad-based on justice and convenience. In the absence of
arule, the precious time of the Court would be unnecessarily wasted. At
same time, the law does not allow an unfair use to be made of a man's
ment, torn away from its context. If, for instance, a party makes a qualified
tatement. such a statement cannot be used against him, apart from the
:ualiﬁcation or explanation attached to it.

E. Judgments of Courts of Justice, when relevant
(Ss. 40-44)

1. Res judicata, autrefois convict, autrefois acquit (S. 40)
When the guestion is whether a Court ought —
(a) to take cognizance of a suit, or (b) to hold a trial,

ia (s, 37) the existence of any judgment, order or decree which by law, prevents the When are judg-
NCe of whigh Court from takling cognr’zance om.‘ a suit or hoffﬁng a trial is a relevant fact. - i"'"" "'M“
N any Aot of Under this section, the existence of a judgment, decree, or order, IS a M.U. Nov. 2014

relevant fact, if it has the effect of preventing any Court from taking cognizance
of a suit or holding a trial. It is intended to include all cases in which a general
law relating to res judicata inter partes applies.

The main object of the doctrine of res judicata is to prevent multiplicity of
any suits and interminable disputes between litigants. Res judicata means, by its
very words, a thing upon which the Court has exercised its judicial mind. Section
11 of the Civil Procedure Code lays down the law as to res judicata. Similarly,
the Criminal Procedure Code bars a second trial of a person. This is known as
the principle of autrefois convict or autrefois acquit.
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BETWEEN
Judgments in rem

. Judgments in rem are judgments

by a Court having special juris-

diction.

. They are conclusive evidence for
or against all persons whether
parties, privies or strangers.

ENTS NOT INTER PARTES WHEN 'I_RELEVANT — Judgments
JUDGM although not inter partes (that is, not between the same
7 caS_e:s-ible in evidence under S. 13, i.e., as transactions or instances
jos) are a%m:;cribed in S. 13, where the question is as to the existence of a
f the nat me They are also admissible if (1) their existence is a factin issue
ightor © 2‘; they are relevant otherwise (S. 43), or (3) they are final judgments
(5 43). o (GO!"I"IPetent Courtin the exercise of its probate, matrimonial, admiralty
‘f”m ?::ncy ]urisdiction (S.41),0r (4) they relate to matiers of a public nature
oo o the inauiy. (5. 42)
JUDGMENTS NOT INTER PARTES WHEN CONCLUSI\{E — Judgments
inter partes, even where they are relevant, are not coqclusrve, excgpt when
they are final judgments in rem of a compet(.ent_ Cpu_rt in the exercise of its
iralty or insolvency jurisdiction.

probate; matrimonial, adm
Judgments refusing probate —1n Chinaswamiv. Hariharabadra, (16 Mad.
360), it was held that the judgment of a Court refusing probate is as much a

judgment in rem as one which grants it, for such a judgment takes away from
the executors named in the will, the legal character of executors, and from the
legatees and beneficiaries, their legal character, and this result is final against

all persons interested under the will.

But, in a Full Bench judgment of the Bombay High Court, it was held that
the only kind of negative judgment contemplated by S. 41 isone which expressly
takes away from a person a legal character which he has held til such judgment,
and that this cannot cover the case of a finding that an attempted proof of a
right to such a character has failed. Therefore, a judgment refusing probate is
not a judgment in rem. Such a judgment would not confer upon or take away
from any person a legal character. (Kalyanchand v. Sitabai, (1913) 38 Bom.

309)
INSOLVENCY JURISDICTION —A Full Bench of the Madras High Court it
f a Court exercising insolvency jurisdiction, declaring =

has held that the judgment o
a particular person to be a creditor of the insolvent, is not a judgment in rem. |

(In Re An Advocate, (1931) 54 Mad. 601). However, a judgment adjudicatinga

0 j=}
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i S L 51 obta ‘
- I;r“ l“’w”mmenun rem can only be impeached if it can be

no jurisdiction; of

- f
.ﬂ‘, e Goum.nt was obtained by fraud or collusion; or

® ot as not given on the merits; or

Awes not final (0.9« if It was interlocutory.)
¢ of third persons, when relevant (Ss. 45-51)
4 s to foreign law, science, handwriting, etc. (Expert

jons
b 08 ance) (88- 45. 46)
When the Court has to form an opinion —
f fore law or science or art; expert.
(s) upON @ point of foreign 0, s
i) astothe identity of handwriting or finger impressions,—the opinions  Write short note
upon that point of experts (i.e., persons specially skilled in such foreign o: :‘opwm of
law, science gr art, ’or in questions as to identity of handwriting or ’ ‘" l'"""‘& ‘"
finger impressions) are relevant. (S. 45) W.U. Nov. 2010

liustrations — (a) The qu estion is, whether the death of Awas caused by
Who Is an expert?

C. A’s wife ,
Y When |s evidence
Qtl.l'lm 8 The opinions of experts as 10 the symptoms produced by the poison by  of ““ expert e
my in s 8of adultery yhich A is supposed to have died, are relevant. relevant? 2!
Marrying Bdun’ﬂg As lifetime (b) The question is, whether A, at the time of doing a certain act, was, by M.U. May 2015 i ‘
reason of unsoundness of mind, incapable of knowing the nature of the act or < s :

her wrong or contrary to law. on : Experts and
question whether the symptoms exhibited  the relevancy of
by Acommonly show unsoundness of mind, and whether such unsoundness

of mind usually renders persons incapable of knowing the nature of the acts _
which they do, or of knowing that what they do is either wrong of contrary 10 o iean " :

's law, are relevant.
(c) The question s, whether a certain document was written by A. Another

the crime. document is produced which is proved or admitted to have peen written by A.
The opinions of experts on the question whether the two documents were

written by the same person of by different persons, aré relevant.

When the opinions of experts aré relevant, facts (not otherwise relevant)

which support or are inconsistent with such opinions, are also relevant. (S.46)

that he was doing what was eit
The opinions of experts upon the

https://t.me/LawCollegeNotes_Stuffs '
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RELE\’ANCY OF FACTS

n refer to and rely upon experiments conducted
cﬂce of the other party. Thus, on a charge of arson, e
av® iment conducted by an expert subsequent to the fire
n xl:: to show how the fire may have originated.
ssiP quote passages from well-known text books on the
exPe | ay refer to them to refresh his memory. :
may state facts relating to other cases in pari materia similar
exp investigation.
The opinion ! s fhy @ An case under investig
iherefore, ingmc. o™ Of third N toth® 2 ¢ EXPERT EVIDENGE — Perhaps the testimony which
s saw!ssmte__ : Se NS g | 7HE VAL L edit with a jury is that of skilled witnesses. These witnesses
of the Judge 2 O heary o De s Arg ¢, 3y et esef"‘asuirec to speak not facts, but to give opinions; and when this is
nd the Jy "Ceiveq by“‘afe pie usuaHY_;egﬁen quite surprising to see with what facility, and to what extent,
™ their My | e wse&z'can be made to correspond with the wishes or the interests of the
iS5 irvie tindeed wilfully misrepresent what they think,
m, ob e thel’ all them. They do no y mis y
Issible to Prove the t:a.r 'haysshg partie> w?j:gmem becomes so warped by regarding the subject from one
Bject of the put thelr hat even when conscientiously disposed, they are incapable of

sin which t view,
ihe helpof the Court js notin 5 ar‘r:::; an independent opinion.
ar subj g Testimony of experts is usually considered to be of slight value, since

ey are proverbially, though perhaps unwittingly, biased in favour of the side b
which calls them. |
As the Privy Council once observed : “There cannot be any more R |
unsatisfactory evidence than that of an interested party called as an expert.” i
In Kishore Chandra Singh Deo v. Babu Ganesh Prasad Bhagat, (ALR.
1954 S.C. 316), the Supreme Court observed that the conclusions based on
mere comparison of handwriting must, at best, be indecisive, and therefore,
should yield to the positive evidence in the case.
Similarly, in Emperor, v. Ramrao Mangesh, it was held that expert evidence,
as a mode of proof, though permissible, is hazardous and inconclusive, and
as a method of proving disputed handwriting, it is accepted by the Courts with
great caution. It is indeed unsafe to base a conviction on the uncorroborated
opinion of a handwriting expert.
As observed in an American case (People v. Patrick, 182 N.Y. 131) —
“Expert witnesses are affected by that pride of opinion and that kind of mental
fascination with which men are affected when engaged in the pursuit of what
they call scientific enquiries.”

As remarked by Pope in his “Essay on Criticism" —
“Of all the causes which conspire to blind,
Man's erring judgment and misguide the mind,
What the weak head with strongest bias rules,
Is pride, the never-failing vice of fools.”

‘ps://t.wcoumtes_&uffs
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Ofexperts

RELEVANCY OF FACTS

EWRITER — The Supreme Court has held that the
E o.:t;gl(: particular letter was typed ona s m”
n

e N it does not fall within 8. 45. (Hanumant v. Smm

)
— The Supreme Court has observed that, in the present
WR poGTRAC';l:soW“':‘dge' evidence of dogtracking, even if

= of :rﬂy pe given much weight. (Abdul Razak v. State of Maharashtra,

29" 4 ordin 283)

71970 'ii NION OF NON-EXPERTS MAY BE RECEIVED — Normally,
AT EN O'nar)‘ persons, i.e., non-experts are not relevant. Such persons
b of a:r’: and their impressions may be superfluous. Further, different
,:a"’m to |ik.e|Y to form different impressions from the same set of facts.

s are eneral rule has certain exceptions, and in certain cases, the

Mwer.ffzz grdiﬂar}' witness is admitted by the Court. “The ground upon
ot c;nio ns are admitted in such cases is that, from the very nature of the
i oli:'n issue, it cannot be stated or described in such language as will
suﬂ;‘: persons not eye-witnesses, to form an accurate judgment in regard to
en

ow can @ witness describe the weight of a horse? Or his strength? Or his

:ré::e?“ (Foster, C.J.)

Judicial decisions show that opinions of non-experts have been received,

jnter alia, as regards —

(i) the disposition or temper of animals (Sydleman v. Beckwith);

(i) matters of colour, weight, state of similar facts (Bass Fumace Co. v.
Glasscock);

(iii) the age of person (Bell v. Bearman);
(iv) thata man and woman were intimate (S. v. Match); or that two persons

who are on a bed seemed to have sexual intercourse (Bizer v. Bizer),
and

(v) that a person was intoxicated (Harbison v. Lemon).

Foreign law how proved (Ss. 38 & 45)

Foreign law may be proved —

(i) by the evidence of a person specially skilled in it (S. 45); or

(ii) by direct reference to books printed or published under the authority
of the foreign Government (S. 38).

In one case, the question before the Allahabad High Court was whether

the Shia law of marriage can be “foreign law”, The Court answered the question
in the negative and observed: “The Shia law on marriage is the law of the land

and is in force in India. It can, by no means, be called foreign law; nor is such
law a science or art within the meaning of S. 45."

/
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‘ g (S. 47)
to form an opinion as tq th

p ]
signed, the opinion of any pers.y, oM by
_bywhom itis supposed to pg WHZCQ
W:.tws by that perSQn’ is =]

e 3 a refe rSjgn
is said to be acquainge Vant £ o,

A With the hanc
I person write, or
documents purporting fo pe ,

i = i
ents writfen — en by that pey

. d to that person; or
i course of business documents
e =SS, pu -
Pe?son have been habitually Submitted ror?-p?:,mg fobe Writtgy,
— The question is, whether a given letter g i
tin London, 7 the hangyy,
2 ey i
“I'.l calcmh. who has written faﬂers

add
by him. C is g5 ressed tg AR

clerk,
dence. D js B's brok Whose duty j
[o]

letters pumorti i e
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Opinions of B, ¢ gny D on the question

Aare relevant, tho
o ugh neither g ¢

- VArious » ©NOr D ever saw 4,
M ) WAYS OF PROVING HANDWR)T P
of (S5.45,47, 0, 73) NG

S A apelsonmaybe
i Proved in i, f :
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ngf;h‘gﬁfoo from g for
. Al the beaﬁhg p
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RELEVANCY OF FACTS

ris admissible in evidence without C be
the le‘;f’{ of the Act, evidence of a person acqua

¥ issible in evi Cis 8 clerk In the olficst
5 ! orSec- T dmissible in evidence. | it
; UZ{dfh g - ore, be acquainted with the writing of C.

: theref
’ ndv""ﬂ:%uld nsti.!ralht;-f any person aGCIuaint.ed with the slgnam_m;erm
g0 ihe opinionN O ed or written by him (S. 47). Where the Court has
A 3. & o that jtwas e digital signature of any person, the opinion of the
e :.]ch has issued the Digital Signature Certificate is a

fﬂnﬂ u[hority W
0 yind ° g, 47-A) P
Gﬂr?gm fact!;‘:e'vidence of the writer himself. (S. 60)

1 of the person signing oF writing the documents.

4 issio o2
By th® o of another person who has seen him signing or writing

the evidence
. Bmsnts. (S 60)

ne 90V e Court comparing the document in question with any other proved

i he Court to be genuine. (S.73)
- tdirect any person present in Court to write any words or
mecout mayof enabling the Court to compare the words or figures so
figures fo.rhp::zoxﬁgrds or figures alleged to have been written by such person.
W ‘.ﬂen‘r:ppw to fingerprints also. : |
e rison of handwriting as a mode of proofis at all times haza:doys
’Acom!p ifve and especially when it is made by one not conversant with
and ’"@ni :nd v\;ithout such guidance as might be derived from the arguments R
mgsubjecl and evidence of experts. Several decided cases havp discouraged |
s wun:fce of Judges declaring whether a disputed signature is the sgma as
tqﬁ:rrziglr'tatures of a certain person without the assistance of other evidence,
o]

put merely on inspection.

the satisfa

3. Opinion as to right or custom (S. 48) ‘

When the Court has to form an opinion as to the existence of any g'egt:rz‘
custom or right, the opinions, as to the existence of _39°h f;ustom or n? vént
persons who would be likely to know of its existence if it existed, are relevant.

Explanation — The expression “general custom or right’ i
or rights common to any considerable class of persons. ! o

llustration — The right of the villagers of a part‘lcu’la( vmag:sh to use
water of a particular well is a general right within the meaning of the section.

Under this section, the opinion of persons likely to l;no:t::::;t l‘sr'lag;\;
prevailing in a village as regards the use of roads, paths a:1 :nt
also the right to use tanks and bathing ghats would be relevant.

who has habitually written sale deeds
It has been held that a person MO S

would be in a position to give his opinion on W persons would therefore
usage prevailed in a given locality. The opinions of such -

be admissible.

Write a short note
on : Relevancy of
opinion as to
rights, customs

toms and usages. 3
ncludes cus s m”}g

g |

i
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5 THE INDIAN EVIDENCE Ac
However, if the opinion of such a persop ;
information, but mere repetition of hearsay, such ¢ = POt bag
weigh. Pinion woyq') o
So also, a statement made by a deceased pers, -
question had arisen is riof admissible under S. 48 Oron RS the
Act. 3NY Other gy
o
4. Opinion as fo usages, tenets, etc. (S 49)
Opinions of persons having special means of kno
(i) the usages or tenets of any body of men or fa i
mi

(if) the constitution and govern
m
foundation, or R anro

€dge oy __
Iy, or
ligioyg
s ¢ OF cha..
(ifi) the meaning of words or terms used j hanlab[
particular cf all :
asses of peaple, —

N particuja,
distri
are relevant, 'St

Cts o by

5. Opinion as to relationship (Ss. 50 & 51)

When the Court =
to another, the Upinionh;)s Jofom an opinion as to the relationsh
relationship, (i) of expressed by conduct, (i) as to ¢ N$hip of ang
e ARt g ap}' person who, as a member or hi he existep,
of knowledge on the subject, js r'e,]f: family or otp
: Ve

fon is, howe i nt f

(i) procesdi ven, not sufficient to prove 5 arri et (8.

Ngs under the Ingiap Dhorce A arriage jn
, or

m) Prosecutipn;
s for biga
(under s, 494, 495 4§¥:rd:g;ﬁ’and enlicing away a m,
) ' Indian Peng| C arried w,
Ode), Man

€ question
tion is, Whether 4 and B werg
Married.

TSop

Fsuch
eerSe
50)

Person
Uctas fo the Bt fo

age o, ) "fember of c:;" whi
Y orof

ni re aﬁ(Jnsh

ence
9S€ opinion jg
eﬂ"a’fs@I has
IP. In oth
e er
vﬁa 8r part of the
me’s IS opinjon
re rejatmg of

L
8
Car 'a:’fg
n
Ntrg,
oy,
Vision Qr:*h
th
]

REL

es pot m
s proof o
nion of an
|so relevant.

ction
ig,si.ble a
he OP!
whene¥e ased are 2
a
! %P ation — A" bl
im:or the purpo
of the expe
a
th:j on what he pased

% e materials W

t Jones ALR. 1934 All. 273)
i j

G. Character,

impress
omB rs.

EVANCY OF FACTS

. Agment oF pelief, thatis, a belief of a conviction
a pal"tiGu!ar question.

ake evidence of mere general reputation (without
fa relationship. (A.LR, 1959 S.C. 914, above)
y expert is relevant,
(S.51)

give an account of experiments performed
se of forming his opinion.

‘ i, by itself, may be relevant, but would carry little
2} The opinio” 1t unless it 1S supported by a clear statement of what he
ith 8 GOV his opinion. The expert should put before the
hich induced him to come to his conclusion, so that
form its own judgment on these materials. (Mt. Titli v. Albert

when relevant (Ss. 52-55)

According to Webster, “Character is a combination of the peculiar qualities
ressed by nature or by habit of the person, which distinguishes him from

100

(Dolgobinda v. Nimai

the grounds on which

Explain in detail
when the charac-
ter of a person is
relevant in civil

When relevant |
(Ss. 52-55)

CHARACTER and criminal
cases.
When irrelevant M. Nov. 2017
| (Ss. 52, 54 & 55)
The fact that the character of any itk A St et

In civil cases, a party's character
cannot be proved for the purpose of
showing that any conduct attributed
to him is probable or improbable.
(S.52)

Aparty's character is relevant when-
ever it affects the amount of dam-
ages which he ought to receive.
(S. 55)

In criminal proceedings, the fact that
the accused is of a good character |
is relevant. (S. 53) \||

| (ii) where the bad character itself is

person concerned is such as to
render probable or improbable any

| In criminal proceedings, the bad
character of the accused is irrelevant,
except -

on : Charactoer of
a person in Civil

conduct imputed to him s irrelevant. and  criminal
(S 3 52} cases.
M.U. Nov. 2010
May 2013
May 2014

When is previous
good character
relevant?

(2 marks)

(i) in reply to evidence given of his M.U. Apr. 2016

good character, or

a fact in issue. (S. 54)
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THE INDIAN EVIDENCE ac1

e g..mffosvagj)as The worg “cha

._.b{m. ‘character. (S. reputation 5 Mactgp
f the accused's bad | (éXceptas prg nd gjg,. My

E'fﬂah‘ant (i) to rebut evidence m, Videq

good character, or (i) | 9eneral "E-'Puta?' & givata

characteris tseifa fact | Sition, and p, ionang . N

. (S.54) which repy tat"?f of

shown. (s,

el
on o Hiesg !
55, Expy dispog 2t
anatig,
CHARACTER AS AFFECTING DAMAGES n)
qfa_.pargom'spresumed. So, good chara, t‘- In
@E.agqmvanon of damages, but proof of bag/ Cter
tion of damages. For instance, in cases o;\ .

G
ofa 2 Casgg
a, Person !
ractercan ea"'"n

Y, in the cq
ral charact
generally imm,

,umrms;l to mang;; rh; plaintiff's generally immo
thaswsa_ ‘ewise, in cases of seduction, evidence of
of the person seduced will be refevant, e

| '!?ﬂf;gg-w;e% tCHARACTER IN CASES O
B o Criminal
C,354-D, 376, 376-A, 375-, AO" for offences under Ss. 354 Ment
_Eoﬂm Indian Penal bod B, 3‘76‘8, 376-C, 376-D 376 Y 354‘/-\' 354‘3 )AL‘."
commitany such afen e (dealing with sexual oﬁen'Ce -DA, 376.pg & 354.
of the character of S). Or for an g, " 376.
dy NSentis in issye SMmpttq

Ora| ch afa

F SEXUAL OFpe
LaW(Amend N Es.

e 2

e ;and it h

e, herefore, the charactas

s 1 tos affecting pis credi A
i test his Veracity (ERIA
i ) {0 shake his crédit)bro
y

SPoe; U

ng s"h‘o:. bu"}
Dn' @}I
i qiabir

Wars

Lo TWO fac
in: -
ne fouo::mich the parties or theq'r agents agrea to admit at the hearingor  Which facts need
» Facts Meemed 10 have admitted by their pleadings. The Court may, notbe proved?
piney 2 @ 27 ch facis also 1 be proved otherwise than by such admission. @ tmden)
o . ed i M.U. Nov, 2014
ourt will take judicial natice. (S.56) :l::..z;:s‘

Ll s. | i _ u / .
‘bad reputation of the plaintiff can be proved. Similar| efamation, thi admiﬂ;’: 6 5521 cacts of which the C

Oris rg S:Ch
s
Cley

‘ttpsz/ b t"‘ou‘es_s cuffs |

3

o7 WHICH NEED NOTBE
FAC CROVED (Ss. 56-58)

ts need not be proved, viz., —

jcial notice (8- 5?) o) ¥ : ; What Is judicial
u e Courts take judicial notice of the following thirteen facts, viz., — notice? (2 marks)
1, Laws in force in India. MU, May 2014
 public A?ts of Parlliamem, and local and personal Acts declared by it write a short note
to be judicially noticed. on : Facts which
- £ War for the Indian Arm N i need not be
3, Articles O y, Navy or Air force. e
M.U. Nov. 2010

4. The course of proceedings of Parliament of the United Kingdom, of

the Constituent Assembly of India, of Parliament and of the Apr. 2011

Legislatures established in a State. May 2013

5. The accession and the sign manual of the Sovereign of the UK. and Agpr- 2045
June 2018

Ireland.

6. All seals of which English Courts take judicial notice; the seals of all
the Courts in India, and of all Courts out of India established by the
authority of the Central Government; the seals of Courts of Admiralty
and Maritime Jurisdiction, and of Notaries Public, and all seals which
any person is authorised to use by the Constitution or by Act of
parliament of the U K. or an Actor Regulation having the force of law

in India.
7 The accession to office, names, fitles, functions and signatures of
otfiedinthe Official  giving at teast

public officers in any State, if their appointment isn

Gazette. three examples of

8. The existence, title and national flag of every State o Sovereign ¥ ""::“{*m e
recognised by the Government of India.

9. The divisions of fime, geographical divisions of the world and gazetied
public festivals, feasts and holidays notified in the Official Gazette.
of the Government of india.

10. The territories under the dominion

Mention any two
facts of which the
court must take
judicial notice.
(2 marks)
M. Nov, 2015

Enumerate the
facts which need
not be proved,

111
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t notice ©! | noti

T ‘:f;:el”dmialtaking iéz:;l‘atakes j

and also on all matters of publije histon, . ! m _“"Bnglaﬂd' t::d there is nodfmgs.
{may resortfor s aid to appropriay, books o?& -‘rta.m‘ f1s: ceding®: & o procee

oW P igial n0tICe
d upon by any person to take Judicig Notice o [ eV HEl Q
unless and until such person Produces any. anth
fconsider necessary to enable it to so. by
NOTICE —This expression means r‘-‘COgnmc,n :
as existing or as being true. Judiciaj Notice jg ""huq
_.mmmandexoed.@ncx'

i =]
the wisdom of di 9 upg,

s within the common knowledge of BVeryOne hag nlsing
Ver

the cognisance taken by the Co
or:daawembﬁshed. thatthe e
56 provides that no fact of
Proved, and 8. 57 enumerate

notice, The Court takes judicial notice of the
ort for ai_d t0 appropriate b

urtitself of ce
vidence of th
which the Court Will take
S the facts of which the

4N attey
eIr existg

Se facts

90KS or documents of

ardsley v, Irving)
N take judicja) notice of the
cu!_ear day anqg that jt actually
1hi Adim,, A.lR. 1977 S.C.

rtca
0N a parj

g oﬁ‘:gﬁ;kg,hv. Goddard, (1940)

/ 1 KB.

The i ﬁ“:t. take Mdicial nofice that o

916 the defendan #mms bitten by a camel
entitled to

98Mages ynger . S held (o be 5
held thag the came der th Ule in Ry/ands
stic animal,
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NOT BE PROVED

15 WhicH NEED 4 knowledge of its vicious
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_  thatthe de::t?ca of tra fuct st R CENEEEE
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_ EVIDENCE
',:" (Ss. 59-90 & 1 14)

The definition of the term

X m e\l"jdenc »

have been discussed in Chapte? 1 as wej| 4 "
1 S the difr |

means “all statements made t:])
E“Ore t
he G

Allfacts (except the
contents of documents or électron;, - i
IC recop,
| . & “0rds
~ — ifit refers to a fact which could o t)h:am
: ou i |
. g.ﬁ}.fg“"”says B ;
=l 1t re rs to a fact whi
o i which co
o ;;m who says he heard itfﬂd iy
e N refers to i :
g T afact which
B twh could be percejved by a
.- R thalt ust be the evidencs of h
5 -_-.-'ffm?ﬂ- : sense or in that manner: “hig
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80, it must be the evide ”
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o
ﬁether sense o |
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author IS a
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3y require it
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toitg:; of any materia|
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1s

EVIDENCE

s to 88Ys if a fact is to be proved by oral evidence,
or fa person who had directly perceived {he fact o
at ol € " would b€ impossible 10 test, by cross

a0 ifies- : . and the law rejects the evidence which
o ws“f ruth gk :;esrt-;:?el‘jrg;y evidence 1S not evidence; tis only in
gztt:uch evidence is admissible.

i ghtto be proved is primarily evidenced

+ing itse ust be produced or accounted for. it is only in
i primafy evidence that the Court will accept what is
vidence will never be received

_gecondary ©
s thatitis out of his power to obtain the pest

i
gV th

a
eringd it pTOVB

Write a short note
on Hearsay
Evidence.

M., May 2015

once:
oVl ARSAY EVIDENCE
ion of evidence which is not direct, i.e., what is

2 <fion 0 aims at reject ’
g arsad evidence Itisa fundamemm rule of the \aw of evidence
koW aa?-say word ‘hearsay’ is capable of various
al h‘i sandis ambiguous in the extreme. it has atleast3 distinct meanings:
rsay’ may mean whatever a person is heard 1o

fly, the word ‘hea

When will 2 Court
disallow oral
evidence? Explaln
in detall, with

exceptions, if any-
M. Nov. 2047

an
(i) Firs
say.
ondly, it may mea

(ii) Sec
given by someone else.

(iif) Thirdly, itis sometimes e
“rrelevant’.

In the Evidence Act, to
ysed. ON this point, the Law

n whatever 2 person declares on information

garded as being synonymaous with the word

n, the word ‘hearsay’ is not
Cormmission has observed : “We have abstained

from making use of the word ‘hearsay from the uncertainty and vagueness of
the meaning attributed to that word.” A statement, oral or written, by a person
notcalled as a witness comes under the generalrule of hearsay- gection 60 of
the Act is directed against avoiding hearsay evidence in the second sensé of
the term as given apove. The gist of section 60 of the Act is that statements
made out of Court cannot be used to prove the truth of the matter contained in
such statements. But this rule that hearsay evidence is not admissible must be

accepted with great caution.
The test to distinguish between direct gvidence and
as follows: Itis direct evidence if the Court, toactupon it, has torely only upon
the witness, whereas it is hearsay, if it has to rely not only upon the witness,
but some other person also.
Thus, a statement made by the widow of the
im by his employer,

heard from her husband that 2 bicycle had been giventohi
so that he may not be \ate in attending the factory, was held to be hearsay:

avoid this confusio

hearsay evidence is

deceased thal she nad
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1 the door for fraud, which might be p

ity viderice, not connected with personal res
oaﬂd'han: t?) all the penalties of falsehood which may be inflict

th. The person giving such evidence does

2 wir S of tru : :
|f confronted with a contrary position, he always:

0;"” onsibility: . : ys
by pleading that this was not his personal knowledgeand
is whether A was dii m ‘.;:f‘:,.-med by somebody else. )
s bt the wit rivin, u & et was S dency that truth will be diluted and diminished with each
ey S tllthe C:uat ardp?fl-&?“ mﬂ‘"f_ ‘hereis @ te"
evidence is not adm Vssible . ﬂwhet';”%, o paﬁﬁoﬂ- o were otherwise, it would attach undue importance to a false
. 1983All 87) » @s it js hears , if ﬂf";,i g from one soul tongue to another.
w .
E NOT ADMISSIBLE Evey | ¥ Waggy | WM ignty opsorved Y RaRiSE
say evidence is not admissipy, 3 N i “The flying rumour gathered as they rolled,
i b:i:-:j;a?e of 8. 60, thche ;; ven 1oy TF:D T | scarce any tale was sooner heard than told,
= rﬁaneé-, em’,;ﬂistf the COnC-‘qu:f?':;;be thag i And all who told it added something new,
below. Thus, it is not opei tZaSes which faf?t the c{:::‘ Allwho heard it made enlargement too,
ms_slbfe by the statute, just : e*é:dge to 3drn;L;T]de’ the In every ear it spread, on every tongue it grew.”
el row so . LRy usej 8y |
me light on the jssue. " 2PPearsty y EXCEPTIONS TO THE RULE OF HEARSAY EVIDENCE
niract . i The following are the exceptions to the general rule that hearsay evidence “Hearsay evide-
ACLOf servg AT R
eaving you pec © Made by i not admissible: nce” is no
% relevant and ad;i:‘se B, (A statement made outside the Court by a person who is not awitness  Are mm
mmamof-cmada s SSib may be @ matter in issue, or it may be part of the circumstance which it is exceptions 7
g, S Inadmissible inas sssential to ascertain. In such circumstances, the statement becomes MU Apr. 2010
EQR_REJECHNG : Much as jtj admissible. For example, a slanderous statement made by a third person and Apr. 2016 ]
e m:w;e g "-'_EARSAY EVIDEN CE heard by the witness will be relevant, not regarding the fruth of the contents of - i A
ONs Whose stater h‘;ays dF:'Sirab,' & the ’;’earsay the statemenlt, but regarding the fact of the statement being made. evidence of a third
in order th re relieq upon, int Nterest of (2) Sections 32 and 33 also lay down well-known exceptions to the general person taken as
can be st:t many possibje 0 Court for wle that hearsay evidence is not admissible. fe“““‘ wos
3 ; 50 . ourt?
Mination. fOthttongm and ex;l; ces gf Thus, S. 32 (which has been discussed earlier) deals with the cases in M.U. Nov. 2015
len P sed, if which a statement of a relevant fact by a person who is dead, or who cannot
0 évidence at 4 j be found, etc., is relevant.
] er iy L . . .
alia, for Similarly, S. 33 (which has also been discussed earlier) lays down that
evidence given by a witnessina judicial proceeding is relevant for the purpose
S som datd! of proving, in a subsequent judicial proceeding, the truth of the fact which it
e testimop states, when the witness is dead, or cannot be found, etc. 4
Y Which, though (3) Under Section 6, a statement made by a person who is not a witness e
Unduly by letti, becomes relevant and admissible if the statement is part of the transaction in
91in statements question (res gestae).
*YeRRH awCollege s Stk 5
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Documents are sometim

d from witnesses who are said to p OS referreq ¢ . \d8

_ ; e livi S
2 oral evidence in permanence ::? d'?’oofs_ D, doay
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than there can be of di
A of dis
of documentary evidence

Cfe. .
vi ne vin
pr‘denCe_ In :]s of
Oduction gp 1
Oi'a]

Proving org) e
excludes the

documents m
5) ay be proved either by pri
Mmary o b
¥

i e 1o bSpiO'u db adm e e
; '_ﬁ_' . " ea by issibl vid
g of th : dOCﬁII]e.l]L (Raf?y;"'ﬂa :
C. \ OJ Vawalla &

erved thay th

ence but
’ n
Sons Put Ltj

re 1‘10'0‘0!!(’8 rvale, ecti n ;4

S
ccondary (Ss. 63-66)

S€conda i
'ﬂCl'udes.__'_y evidence means and

i

Certifiog pnp;
S.74 Copies given under

2, Copj
Pies
b Made from he original
nal,

; aNical pro,
I Ce,
) themseh,ps 95€s, which

e
"20Y ofthe copy, ° (e

£
includes a.'_f Statements wh Ry
E
nd Nclugeg ?f?nﬂf:quf'%
dog,

s d
OCumen % |

ere are more wa i b
_ s of verifying the Many reg "”?en% :
ts

Copies compared from copies
made from the original by
mechanical process.

4. Copies made from the original.
5. Copies compared with the

original.

6. Counterparts of documents as
against the parties who did not

2 \"'"B:| 8made py one ”””::" g; execute them.
sil‘;ces as in “;: Tys or | 7. Orél accounts of the contents of
p,-mtingr .f;thogh g primary a document given by some
Pnofogmphy} e tents of the person who has himself seen it.
P igence of the °°0 - (5. 63)
utwhere they are all copies :
- mmon original, they are Hlusifapong — (a) A photograph of
- rimary evidence of the an original is secondary evidence of |  Write a short note
g:‘tpents of the original. its contents, though the two havenot | ©n * Secondary
ation 2, S- 62) been compared, if it is proved that
(Explan the thing photographed was the e Jummz:

,-ﬂustraﬁo-" — A person is shawn o
pave been in possession ofa number
f jacards, all printed at one time
from one original.
Any one of the placards is
primary evidence of the contents of
any other, put no one of them is a
of the contents of

original.

(b) Acopy compared with a copy
of a letter made by a copying
machine is secondary evidence of
the contents of the letterif it is shown
that the copy made by the copying
machine was made from the original.

(c) A copy transcribed from a
copy, but afterwards compared with
the original, is secondary evidence;
but the copy not so compared is not
secondary evidence of the original,
although the copy from which it was
transcribed was compared with the
original.

(d) Neither an oral account of a
copy compared with the original, not
an oral account of a photograph or
machine copy of the original is

secondary evidence of the original.

primary evidence
the original.
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THE IND
IAN EVIDENCE acy
PRIMARY AND SECONDARY EVIDEN EVIDENCE
Primary evidence is the best or highest c-E DisTing :
kind of proof which, in the eyes of the law, evidence. ; Uiy, oil, when 8 promissory note filed along with a plaint
fact in question. Until itis shown that the o affords the ., Other &p | 50 privy C‘WS ot the Court it was held tnatthe plaintiff was entitied
the original document) is out of the party’ production ofm_a“es; Worg Gadﬁd Y o tne fil® o of the document. He was not bound to show how
e In general, admitted. All evidence e g rimapy “Maipgtiy | G ro ndary & den®” ose orwho N moved it from the file. (Tulsi Ram v.
s hon? secondary. !_;b»:nnma:}* evidence of a fra,,sacﬁfg of this ;n?t;pl‘(]of:fdenc&wh‘ s oS5 disapgf’f;f 777 PC)
R e S e s e
e written instrument cannot be gi o. Secondary eviger. OV Writin, St pa, whet o) produc® tne origina!! T
production of e original ?h‘-"gf_ven. unless there s ;f:enca of u::e ‘Br?hg' i h nag"’d fhis):oﬂgmal. jsof such @ nature as notto be easily movable (6.9,
e Wesrv sutjoct is . is ;s based on the pring; ;’ne legal o %”fe:w% o whent'f;“ \scription ON tombstones, trees, etc.). Secondary evidence
reasonably accounted formp:x:;?afu%m to be Dfod?; S tga: the b';us%:sqra ¢ rmngor} ;“" n's oh cases pecause of the gross inconvenience and
ned, e = Degy o LM a iss! inal
mﬁ:} isas:-lmd_ before secondary ::.-('fs 2 si?%:g 2 a;:;;-"bm 4 pmduc.zgsm:n(;rf;canndaw avidence of the contents of th
ma en I f 3, 4 and 2 nts of the
B Y Who wish . ® (i " 1 02892 i
of y the foundation for reception of es 1o give s ieh i admissiple:
buf:ll'wf to show that the secondary ev_c:he secondary ew;‘cond Ve docu™ 8e07 the written admission of such a document is admissible.}
dation I H i 5 s
65, the a"eg"‘;? not laid for reception of th : 2;‘; ;S admiss:b,eeizce. Thewze“% 'E: \hen the original is @ public document.
' o 0 ; . s -
Das v, Sant Ram py produced should be exc.'udnda"y evidence N him, .hfdan . clause protects the originals of public records from the danger of
3 (54, 5.C. 605) ed ffom consigern " ecﬁlhe Thltsproduc:tion in Court.
. Wh eratign » , on nstan - Fingi ; :
doc:,:n ? t:ondary i on, (Sit co 7. When the original is @ document of which a certified copy is permitted
n given to - on in evidence
B prove ¢ pe give s
. men f;;nts must be proved by prirm : Onhtentg of \where, however, an original document cannot be givenin evidence due
clrcumstan ‘:: S. 65 . ary evidence, except in th A 02 statutory prohibition (as for instance, an income- tax return), its certified
which - 09 provi e e : : s
: u:.-:“ contents of a g o:es that secondary evide Sightca copy 21s° cannot be ad mitted in evidence.
:Mmm 1. When ment may be given in mﬂce of the existenc 8. When the factto be proved is the general result of numerous accounts
:‘m. may ; the original s in the e following eight ca €, condition ,, or other documents which cannot conveniently be examined in Court. in such
U. Nov. 2019 2 oﬂhemmﬂnagam Possession or power — Ses: i a case, the evidence of any person skilled in the examination of such
2 or stwhom the i S documents, and who has examined them, is admissible.
S . : . A
) of any person S sought to be Proveg: This clause 1S meant for saving public time. \Where the fact to be proved
o it; or reach of, or pof subje ' is the general result of the examination of numerous documents, and not the
of any person o Ctto the process .. contents of each particular document, and the documents are such as cannot
2 W such pers S Y bound to produce i the be conveniently examined inthe Court, evidence may be given as tothe general
proved o N the existence 0t produce it Ce it, and when aft result of the documents by a person who has examined themandwho'is skilled
his represep, :‘?’m-"ﬂed in Wﬁtf:u-,coﬂdiﬁon or cong, » 1er notice, in the examination of such documents, although such documents may not be
e tive in interest g by the p erson ;;nts of the Origina 1 public documents within the meaning of this section.
; n e 2 ai gk : 2 .
i the origingy o Nstwhom it js pma\"e been 1t will thus be seen that S. 65 enumerates the eight exceptional cases in
requireq. g;;o&g oy éen des’mysdor; ved or by which secondary evidence is admissible.
; loc lo ]
will ot o pirscn O, 50 0N, |t may be noted that, under S. 85, the word ‘document means a document
o 0N canpof Me evidg 2% S 4 i A
to show nce of i admissible in evidence- If a document 1S inadmissible in consequence of not
lice copigg - 0! Of th F diligent i - i
pie. search is being registered, Of not being properly stamped, or for any other reason,
secondary evidence cannot be given of its existence. S. §5 presupposes that
d therein, the document would have

but for one or otner of the parriers state

been capable of proving its contents under Ss. 2 and 64. Secondary evidence

8
S evide il
n of the origi
8. Howeyg, ;Ong’“a!.
1 a CF!Se
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ssible in evi
he deed ! @videncg
can be given in 4 Swt: Want
Ore

e laid down that j
the first fnsta:::: Yot
be taken in the A::g::;'éa objeq t;‘!nt is ag
of ourt, on, o i
ch'adure, and cannot b;-:]‘? qu noobjltsd
N

a docu !
J ] ment Isa QUSSﬂ'OJ? o7 ,ﬂw an
d Ca

must be such as t:;)bf;wfce 0 produce it |
A urt considers rea.;:ofno il
Nable \;
Nde,

F_muﬁﬂcﬁ

45 10QATES electronic records (Ss. 65A & 658)
islons 2> . 65A and 658, if the four conditions listed
ne nformation contained in an electronic record which is
“fied. snydl " corded Of copied inan optical or magnetic media,
W"’m papaf'swrer'" uteroutput‘)istobadeemediobea'dnoumem'
,rﬂi‘édonw awmp:::;ssibfe ', any proceedings = without further proof or
A comes ad inal, 88 gvidence of any contents of the original or any
the Oﬂgf which direct evidence would be admissible.
to above are:
rmation should have been
e period when the computer was used
the purposes of any activities

ocess information for
son having lawful control over

e Y jore of .
N ing that period by the per -

M.U. May 2018

information of the kind contained in the electric

the computer:
uter in the ordinary course of such

period,

fed into the comp!
x )

record? (2 marks)

Y v purin S
.-(d)wﬂs regularly
M.U. June 2019

S.

e the material part of such period, the computer must have

n case the computer was not properly operating during
eriod, it must be shown that this did not affect the electronic record or

accuracy of its contents.

4)The information con
or is derived fro

¢ record should be such as

tained in the electroni
d into the computer in the

m such information fe

; reproduces om
e docum ordinary course of such activities.
: wt: or ent is out of, reach of Where in any proceedings, itis desired to give evidence of an electronic
Bar % cord, a Certificate containing the particulars prescribed by 3. 658 of the Act,
l re ) ; ;
9 088 of the original: and signed by a person occupying a responsible official position in relation to
n Court: o Ll he operation of the relevant device or the management of the relevant activities
Possessjon of th would be sufficient evidence of the matters stated insuch a Certificate.
" 118 Will be reqy, 'e original by fray B Itis also provided that, if over any period of time, the function of storing of
N that 5 noﬁ fo produce t, 0709, oF processing information for the purposes of any activities regularly carried on
Under s, 3-_5{3)09 must be gijye, during that period, as mentioned in condition (2) above was regularty
16 ofﬁi;g?hce fo pmdu;before secondary by computers, whether -
‘Ment. Noﬂ:e'r dure C:ddOCUment must (a) by a combination of computers operating over that period, of
‘Mytop S 6quireq in o:‘jg:?swibe the (b) by different computers operating in succession over that period, of
e pleadi, h : OCument, ang rgf:ve the (c) by different combinations of computers operating in succession over |
"""" AR m oy that period, or
rt thl' dlspenSed : - 1 mat
ks fit to dis (d) in any other manner involving the successive operatlon. over tha
it period, of one or more computers and one or more combinations of
computers, - .
all the computers used for that purpose during that period are to be treated as
https://t.m ituting one single computer.
- /t.me/ LawC‘éﬂT@&é‘N‘ otes_Stuffs
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of any subscriber ;
1 h ris all

tthat such digita) g

: asxwphﬂmem mre I

se
> ofa secaypeoelgﬁa‘l .
= whether a digital s, Ohay

ign ;
affixed, the Cor ;g*;e is

n or the Controljer or the

Digital Sig ortityiy
9 Authy,, |
W

1l Signature Certificate.

i i toappl S

lificate and ven‘fyysme pu?nc key ligt,

g uch digitg ngnazjd in the &

Viing, sealor finge, impress; re. (s, 73’2?
on

niting of the ac,

to us
he'lp the prose cu t.'f)(i So tak@n

fa docym,
! ment
req;:red by law to e atte
a ste

m:_.w JonAct); P ::s;ed, as for €xamp| .
"eﬂess 5 ransferofpfgage' the prfnc:‘p:f
Perty Act s

+ S, 89);

Act . 132). The

' ment ' ° s execution, ifthere is an attesting witness
ado% o aforprovingd = 't the Court, and (ii) capable of giving
ec! ¢ necessary even to call an attesting witness if the

a will), iS registered, ur_lfess rts execution by the person
gto have been executed is specifically denied. (S. 68)

* o it pUre nofS. 68 simplifies the difficulty of calling atlesm"g witnesses
o/ s prowsment {0 be proved is @ registered one, and is nota will, and its
Mthﬂﬂj uTspe cifically denied by the person executing it. Under this
o ea_ﬁial'l ilfsthe execution is not denied, it is not necessary to callany attesting
isiol"l.

-.vi"‘e;s () fno guch
qexecuted I ge=
(a) the attestation

and
(b) the sign
handwriting. (S.69)
4. Ifthe attesting witness denies or does not recollect the execution, the
execution May be proved by other evidence. (8.71)
|t is to be noted that fate of an attested document does not lie at the
mercy of an attesting witness. If the attesting witness turns hostile, other
ution and attestation of the document.

evidence may be given to prove exec
such a document may then be proved in the same manner as documents

which are not required to be attested.
An attested document which is not required by law to be attested may be
proved as if it was unattested. (S. 72) “To attest” is to bear witness to a fact. To

attest a document means not only to subscribe one’s name toit, but also tobe
infact present at its execution. To prove an attested document, one must prove
ttested document, one has to

(i) attestation, and (ii) signature; to prove an una
prove execution only.

Provisions of the Evidence Act as to attestation (Ss. 89-90)
every document called for and not

1. The Court must presume that
produced after notice to produce, was attested and executed in the manner

required by law.
9 There is a presumption of the execution and attestation in the case of

a document 30 years old produced from proper custody.

Various modes of proving execution of documents (Ss. 67-73)
Ss. 67 to 73 deal with the various modems of proving execution of

documents.

attesting witness can be found, or (ii) if the document has
United Kingdom, it must be proved that —
of one attesting witness at leastis in his handwriting;

ature of the person executing the document is in his

2
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uainted with the han
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supposed fo be signe::r ing of

or Wn'ﬁng With \

| by the person who s alleged to p,
Ave g;

tof adeceased '
o mgnai Scribe, made inth
on the document iseth
hat at of g

‘handwnhng may also be proved by an

74-76)
ate (S. 75),

k) ), except the following, Which ar,

i © publje

. aus_arreoords of the acts

bodies ang tribunals, ang

legislative, Judicial ang

ke Commonweait r o

p:ocurnent (Which any
gnedy::;nt of legal fees
e ﬁedsealed ) at the

e copy'.
Ofado
Vor cerr TNt Who,

Hified Copies of

Ve custod

8fgn 8

2 e
or Wl"ltten : g.ezs;){]by

L}
that he signed or wrote jt: o, Gneg ’

O !
Odingy, '

e Y other Circyp, '

‘psz/ / t.m‘llegeNot‘s i .

ction denotes another mode of proof (Omﬁ?. ;
the production of the original. .

ng certain public documents (S. 78)
ublic documents May pe proved as follows : :
or notifications of the Central Government in any of its ue of pt
rs % rown Representative of any State Government or any s
tate Government — by the records of the departments, M.U. Apr.
rtments respectively, or by any document 5 M

n
aneyads of those depa
o printed by OrGS " any such Govemmentor, as the case may

Representative.
pe. &' proceeding of the Legislatures — by the journals of those bodies
2. The P by published Acts or abstracts, or by copies purporting to be

@H:?I::o;der to the Government concerned.
ProclamatiOI'IS, orders or regulations issued by Her Majesty or by the
. Gouncil, or by any department of Her Majesty's Government — by copies
gﬂ:y ts contained in the London Gazette, or purporting to be printed by the
Queen’s Printer.

4. The Acts of the Executive or the proceedings of the legislature of a
foreign country — by journals published by their authority, or commonly received
in that country as such, or by a copy certified under the seal of the country or
sovereign of recognition thereof in some Central Act.

5. The proceedings of a municipal body ina State — by a copy of such
proceedings, certified by the legal keeper thereof, or by a printed book purporting
tobe published by the authority of such body.

6. Public document of any other ciass in a foreign country — by the original
or by a copy certified by the legal keeper thereof, with a certificate under the
seal of a notary public, or of an Indian Consul or diplomatic agent, that the
copy is duly certified by the officer having the legal custody of the original, and
upon proof of the character of the document according to the law of the foreign

country.

DEPOSITION OF A WITNESS HOW PROVED — The deposition of a
witness is a part of the record of the acts of an official tribunal, and a statement
made in it can be proved by @ certified copy. 73

8. PRESUMPTIONS AS TO DOCUMENTS (Ss. 79-90)
(a)The Courts shall presume as follows:

v one, ViZ.,
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admissible as
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‘and Kashmir
by the Central

Presumption,
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genuine, &
(ii) g;hatthe evidence statg
. confession wag duly t v
) 1_‘hat Statements a ¥
Circumstanceg Ve

: » State

Co m
nfession was take entor
Mmade by the p N and

itare trye, (s. 896)30!1 signing

Natthe g
itis— OCument jg genuine, if

(1) kept
‘substantfa.'.'y In the form

(i aw, g
) g:*:dueed b nd
lody-{s.a”m Proper

https://t.m

Ay Y

Ur it

leenodiN

cura™

IJMJnder : .1;:9?:0%? ;erorting to be the Official Gazette, or purporting
e el G“z?r:nic record directed by law to be kept by any person, rfsuc:n
pbed’ e":e cord is kept substantially in the form required by law and is
alsdf‘;e 4 from proper custody.
pmdu pook printed OF published 6. Thatitis genuine. (S.84)
; Azyd‘gr the authority of the

governmem of any country

containing the laws or repor 1S of

decisions of such country :

the Courts to take judicial notice of the existence of all

laws and statutes in

recognizes statutory records to be public records. S. 78 lays down the method
of proving the statutes passed by the legislature.

7. A pPower-of-attorney executed | 7. That it was sO executed and

i) That such seal, stamp or
signature is genuine.

(i) That the person signing it
held, at the time, the judicial
ard or ofﬁcia('- Sch:gctar which he
: claims. (S.
;‘fsﬂ'"go,‘ pla “‘:1‘:!‘?1 4 5. (i) Thatthey were so made.
""”E:myde e (iiy That they are accurate.
v (S. 83)

made for the purposes of any cause must be proved to
jans

maps % fe.89)

t the Court shall presume the genuineness of

s, 57 authorises
the territory of India and in the United Kingdom. S. 74

pefore and authenticated by a authenticated. (S. 85)

Notary Public, or Court, Judge,
Magistrate, or an Indian Consul,
or Vice-Consul :

Every document called for and
not produced after notice to
produce :

8. That it was attested, stamped
and executed in the manner
required by law. (S.89)

(b) The Court may presume as follows :

i

Documents \ Presumption

—

That it is genuine and accurate.
(S. 806)

Certified copy of a judicial record | 1.

of a country not forming part of
India or of Her Majesty’s domin-

jons :

Scanned with CamScanher



EVIDENCE -

secure

case of @ slectronic record or a secura
,,c-m mhMﬂ
o,.nygloctmmsqw',

e
o sape

oo

G

s ”Cwlna

Electronic
pscriber in

the contrary s g
Signature Certificate is correct, except
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or through an
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as fed into
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e
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s old, 1S P
that particuial
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which purports k&

Mm‘;(s any
on as 1o electronic records which are five years oid
ed from any custody which the Court considers
ase. the Court may presume that the alectronic
he the alectronic signature of any particular person
n authorised by him in this benhait.

¢ any persd

“,,g.m:eo py him
what is prope ;stody as regards electronic records? — It is clarified
pat electronic e srds are said 1o be in proper custody f they are in the place
o which, and under the care of the person with whom, thay naturaily would be
However, no custody IS Impf yper ff it 18 proved to have had a lagiimate ongin,
o the circumstances ol the particular case are such as 10 render such an
S. 90A

jv‘pfoodc;it: Expianal
0. ‘ANCIENT DOCUMENT, HOW PROVED

§

where any CUMSM
from any custody which the Lourt ¢
thal the signature and ev
n he handw f any parucular person
in the case nent executed or altested
allested by the persons by whom i purpors

15 80)
What is proper custody

s are said 1o Deé In propei
SON W

Docume
which, and under the care of the per

or if the circumstances of the partucul

origin probable. (8. 90 Expin.)

.)S:/ /t.me/LawCollegeNotes_Stuffs

snic record, purporting or proved o What = ha

SrESLMpBon 18 1o
HecT GO TBCOrS
which are five
years o as per 3.
W-A? (2 marks)
WU My 2007
Now. 2009

purporting of proved to be thirty years old, produced
1 considers proper, the Court may presume
yiner part of such document whch purports o be
s in that person's handwnling, and
inat it was duly executed and
o be exsacuted and attested.

custody f they are in the place in

h whom, they would naturally be.

However no custody s IMproper if it s proved 10 have had a legitimate Ol'llg'i“.
ar case are such as to render such an

Scanned with CamScanner



EvaNCE

rpetr‘a'ned,ifap anciantdoctmw&.
Minjusﬂz%dbzse a Court capriciously or for inadequate
gy is

'Gu:stody is pmpe:u tody, dead:aﬂoh &

s to be an ancient document and to come from

ment PUPO relying upon it fails to satisfy the Court of its due
, the Pa'ﬁfow that its genuineness will not be presumed. But if

V% does .r:_ot f:nd it satisfies the conditions prescribed by S. 90 of the

n;o unds exis c';uti on is dispensed with, and it is to be dealt with on the
f Ofa:’;eother genuine instrument.

as

uires the production of the document in regard to which

he section fie the statutory presumption. Production of a copy is not

e cout M3 M resumption. (Basant Singh v. Brij Saran, ALR. 1935
underlying this section js thatif a . Mengg fne ftOJ“s“?ore the presumption can be raised only with reference to
'more, is produced from - daly a privatg 5 n % 132) Ther?_l . and not to copies thereof. If the document appears to be
suspicion, the Court g CUstody, gpy : TONE, . Pl ol documens: erson, and if there is no proof that he was an

Y pres 3 W f the p
signature i Ume that it has 1. > ON th hicy by the agent 0
: re IS orin whog o h as beg e sl'gned .

section does not authorise the presumption on the part of the agent
agent ont that person. (Harihar Prasad v. Deonarin Prasad, A..R. 1956 S.C.
o repres

405)

8

fs
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OCUMENTARY EVIDENCE

jon OF ORAL BY &

ntract is contained in several letters, all the letters
e proved. s
d in a bill of exchange, the bill of exchangs

d. in writing with B, for a delivery of indigo upon certain terms.
,e“’ d}ﬂoontract:ons the fact that B had paid A the price of other indigo
( 8nr,-ally on another occasion.

contree - ver
gfﬁ.;red f‘:;:n ce is offered that no payment was made for the other indigo.
os;::e is admissible. |
r:wJ Ugves B receipt for money paid by B.
(e

oral evidence is offer.edl of the payment,
The evidence is admissible.
SCOPE OF S. 91 — When a transaction has been reduced to writing,

o by agreement of the parties or by requirement of law, the writing becomes
ememrusive memorial thereof, and no evidence can be given to prove the
Iﬂen :a otion, except the document itself, or secondary evidence of its contents,
:r:ﬂl"e such secondary evidence is admissible.

This rule is based on the principle that the best evidence, of which the
case in its nature is susceptible, should always be presented. The rule does
ot demand the greatest amount of evidence which can be possibly given of
any fact, but its aim is to prevent the introduction of any evidence which, from
the nature of the case, supposes that better evidence is withheld. In such
cases, it is only fair to presume that the party has some sinister motive for not
producing it, and that, if produced, his design would be frustrated.

Itis a well-established rule of law that whenever written instruments are
involved, any other evidence is excluded from being used, either as a substitute
for such instrument or to contradict such instrument. As rightly remarked, this
is @ matter both of principle and of policy- because it would be attended with
great danger, if a written document was allowed to be impeached by collateral
evidence.

The

Summary of S. 91
(1) When the terms of (a) a contract, (b) a grant or (c) any disposition of
property, have been reduced to the form of a document; and
(2) Where any matter is required by law to be reduced to the form of
document —
then (a) the document itself, or (b) secondary evidence of its oontent__s.'rngg't
be put in evidence.

B :‘
\ LR ttps:// t. ollegeNatas, Stuffs

an
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ion refers to a transac; L”giON oF © : :
those cases in which ap, ;Wanramy 1o beagift, itwas really a transacg;n supported
: B ; .
a doc:rm,::: 00, sale of i ris ,.e;:?u% o ontP rpt.?can they lead such oral evidence? Give reaaons
rupees e, a lease of Mt vab,a":d b X e 5id6"9“ o5 can |ead oral evidence to show that the.gm was
_mbﬁesemm,o”s- Vablg "romp"'lyw‘“b, Mﬂ"'g s, The don consideration. as the Official Assignee is not a
Whon 2 _ T p%’l 0,% ﬂl‘",u!" . Ygac“"‘" mrwent- The rule of eXC!udlng oral evidence under section
w’ o m! Fihewriting neeaw to be #Ppoing S, e transeey i"ssetwee" parties to an instrument or their representatives
i, 701 b proygecdin y, M . only asw he documents are outside the scope of section 92.
itls presumed that b v, Ption thay When gy ! PP, strand®’s s of documents can be varied or contradicted by oral
itted to i as duly appoinge a Perg, L aﬂmmresi- the conte'::)fﬁc@ Assignee, who is neithera party to the document
probate in India may pe prov, < Navy, | 10 ginst th® rty to the document. (Bai Hirav. Official Assignee,
), it must be remembered, is the i ed Sk ,ﬂvrdﬂ“"s *‘S:nwtive ofthe pa
considered i : ro b, re
fo be primary evidence O O @ Wil 1y ;:’Q m’; r?gsa s.C. 448) under section 91, when the terms of any transaction
of evidence of oral agreement (s for Al As seen abo"‘;eio the form of a document, they must be proved by the
'“""@-"-f'mm‘sofre;a contract, (5) 852 /e en reduczocument itself, the reason being that admission of extrinsic
» have been reduiced to the form o fs’;a;g, (©) any ot . h;ducﬁo&gfu ﬁgebe equivalent to permission to substitute another contract by
the terms of any matter i Icw'm:;ng; gt i, | eide" *ion of terms which are not to be found in the document. .
dmrmenf-_ o, Y law to pg redy igtrodu le embodied in sec. 92 is a logical sequence to the rule in S. 91,
26N proved by the produceion Cedfy, | Therle ST aidtobe a part of it. If the intention s that no substitution
ofifs of the docy he | propery " 5
s contents — ment or by Oiving g and mfgrms of a voluntary and a deliberate transaction should be allowed, it
an agree Clo's) f the B . .
mm me,,'t Or statement an be admitt iooﬂaWs 1"'a;nn;ct\;atr;\aat;OVT'ht;ntT:etf;Tn?ssgzg ‘20?:2%3:5ﬂiog?gnzzgizcht\l:\:‘é
. e I“e; .
g, (i) varying, (i) adding ;ﬂﬁgyes ininterest, fof’fﬁ: tweg, Lzzr:f?educed to writing, either by agreement of parties or by requirement of
‘fa) A policy of Bathanco J ﬁ) SUbtract.-'ng from ftsf;"“rpoge |' aw, no orel evidence can be admitted to contradict, vary, add to, or subtract
Ondon,” S effect, rUSHe | e
Joods are shij ed on goods & Mmsg, its terms.
Pped o : S “ing from : :
Was orally excepy Particular ship wh; hfﬁ?s fro Under this rule, extrinsic parole (i.e., oral) evidence controlling, varying,
M the policy ., S lost adding to, or subtracting from, the terms of solemn written instrument is
N writing fo pa 10t be inadmissible. Since the parties have made a complete memorial of their
:’"’9 time, an am'.y W on the fir agreement, it must be presumed that they have put into writing all that they
”w”’ffbf-ﬁfsm 9reement as mag S;hMa"Ch considered necessary to give full expression to their meaning and intention.
Ra » Cannot be atth Moreover, the reception of oral testimony could create mischief and open the
€a Estate” ; Prove :
Sold. The is doors to fraud
as factma“ by a de . : .
.szeaﬂm' © estate an;r.f otinciugeq i, riewmch S. 92 does not exclude oral evidence of an oral agreement which
Oiftis ¢ as meant Pass b ma contradicts or varies, not the terms of the contract, but some recitals in the
S adiugeby Dip . " contract fself (Mukhi v. Kishun). Thus, when a lease was taken on benalf of a
1 the edmaoh,emon Ur of hig Wife joint family, but only one member’s name appeared in the deed, it was held
against p, cialAss.‘g 2 petitior, 1, Soa d sons that S. 92 is no bar to the other members asserting their rights, by showing that
famufb‘vffe Nd song The ial Ame of his the lease was taken on behalf of the joint family.
) Ssj ; . ; : e
S Wang }V D wag Voig ;T' o laratio rig i The following are six exceptions to the general rule of exclusion of evidence
leag o ( evide aring of?;] t of oral agreement:
Show tha? 1. Any fact which would (i) invalidate any document, or (ii) entitle any

ps://t.me/LawCollegeNotes_Stuffs

person to any decree or order relating thereto, may be proved, such as fraud,
intimidation, illegality, failure of consideration, mistake of fact or law.
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ere the defence was thata pm—mte
a receipt for the earnest money paid to him
1110" H}gnto" ainﬁ'ﬁ to purchase the defand:ant'g pmpetﬂas nd
.daf,r:"im the pléiﬂc,(ﬁ,d upon in the case of failure of the transaction, it

_ ot 0 bgenoe can be admitted to support such a plea. .

ﬂ e “;195 oral BVLee 4 may be delivered as an escrow (or scroll), ie.,asa
I,,gs"’f"d_go\!‘l'"""\ pecome the deed of the party expressed to be bound
50 to is performed, or until the person to benefit under

e, W

wﬁtiﬂgl o condition ! ; :

pe " ntil SO <ome other deed or document as agreed with the party

% ﬂ’":::d 3"ecutsrsow No particular form is required for an escrow; nor should
e e es =

o Jeing mofan escrow be inany particular form. Delivery as an escrow may

elive 4s or by conduct, the important thing in case of such delivery
fom, o | 18 4o inWOTSS 7 ld, expressly or impliedly, declare his intention to be
. &) | e that the arty * he deed, not immediately, but only in the case of
Giveg pe the provisions of the ' o ) y
Proyg t!? 3 Pap,, pound B ihe performance of some other condition.

3 Yeryy | upor subsequent oral agreement to rescind or modify any such contract,
itten __ % 4. fd'gposiﬁc'" of properly, may be proved — except when such contract
Were 4, : °°'i?s' grant, © i) is required to be in writing or (ii) has been registered.

= Mefyg, orgrant U

This exception deals with three distinct situations. Firstly, in case where

ee law does not require a written agreement, the parties may choose, for their
the ¢ “Ment the ience, to reduce their agreement into writing. In such cases,
ect own conven
S Verbaypy, . o 2 of

Admisg;p,
e

. mercantile transactions, but applies also to other transactions
. https://t.me/ LawColﬁgggf\%?ggliIStuffs

gvidence of any subsequent oral agreement modifying the written agreement
orrescinding it altogether, is admissible.

Secondly, if an agreement is reduced to writing, because the law requires

itto be sodone, such agreement can be rescinded or modified only by another

|

written instrument. Parole (i.e., oral) evidence cannot be given of any
subsequent agreement rescinding or modifying it.

Lastly, if a writing has been registered (whether or not registration is
compulsory for such a document), it can be rescinded or modified by another
registered instrument only. Parole evidence of any subsequent agreement
rescinding or modifying the registered instrument will not be admitted.

5. Any usage or custom by which incidents not expressly mentioned in

any contract are usually annexed to such contracts, may be proved if they are
notrepugnant to, or inconsistent with, its express terms.

This exception reproduces the English rule of law on the subject. Under

this exception, oral evidence is admissible to explain or supply terms tn
commercial transactions like contracts, bills of exchange, insurance policies,
elc. on the presumption that the parties did not intend to put into writing the
Whole of their agreement, but tacitly agreed that their contract was to be
interpreted or regulated by established usages and customs, provided they
are notinconsistent with the terms of such contract. The rule is not

1neaio
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ner th L :
e‘a"gua 5 universal application, and is not confined to
tne rute of ents. S. 92, on the other hand, applies
t down fthe docum!
e e, at, executal o instrument or their representatives in interest.
Such €N the prae” an, .1tor‘a paﬂies he s not apply to strangers, who are not bound or
ascertain ¢, P o ab mbt ihat S- 92 d";oc,ument- Persons other than those who are
Nsactiop, hrea; entfauf% 8:’"9 ‘;’z rms of the not preciuded from giving extrinsic evidence to
Nt of the been r&dn Fthe d by dacument;rzubtract from the terms of the document. It is only
A;fah e Oy 05 the L'% fo \,art;ir,z arisés about the effect of the document as between the
(o] s (o]

tatives in interest that the rule enunciated by

- nere s 1heif represe”’ . agreements can be invoked. This position
evidence Of syg :";‘-"!o off’ WT;: ;s A Zrzabout 9'9’;?;: I&logrcc;ﬁ;iois of S. 99, which provides that persons
(1) that ¢ ; ma:f"“c; : ad;g ul:g:ti the document or their representatives in interest, may
bsratefy uld pe ndfj;r i orio '“a& 15:; are not pa f facts to show 2 contemporanegus agreement varying the
Put thejr ag Ullify rar 8yj vtma evidence oume“t' (Hira Devi V. Official Assignee, Bombay, A.l.R. 1958
: hat th ;mg“ o W:n :ﬂam gmi;,;)me o
ure 9, it; :
”Vers:uc,n overs, ba:,e, %é:; sC may give evidence of agreement varying terms of document
er befor. 4 dbeb”een Qith o Wﬂ;g}
; enc, Woulqg at ghp:?h ! (5 S who are not parties to a document, or their re- presentat‘Ives in
agreed | osubsﬁmma I torest, may give evidence of a contemporaneous agreement, varying the
:Qrant; "l agregme,, t ;: ms of the document.
or, other Spos ,—’ﬁ A Ppligg fo llustration : A and B make a contract in writing, that B shall sell A certain
Cumens ¢ f Opery, | cotton,to be paid for on delivery. At the same time, they make an oral agreement
ent has p s prhemsarm ' thatthree months’ credit shall be given to A. This could not be shown as between
€intog p:m[:_cfid to Aand B, but it might be shown by C, if it affected his interests.
st tement ;o”fc‘r . SCOPE — Section 92 forbids the admission of evidence of an oral
from s te m'isof the |  agreement for the purpose of contradicting, varying, adding to, or subtracting
0 the :’nstru,,,e' h from, the terms of a written document as between the parties to such document
t ortheir representatives in interest. The rule of exclusion laid down in the section
does not, however, apply to the case of a third party who is not a party to the
upp e docgment. On the contrary, S 99 c_iistinctly prgvides that persons who are not
 and g ach othey parties to a docu |_113nt may give evidence tending to show a contemporaneous
Would pg agrefament varying the terms of the document. Though only variation is
Ssion of ora specifically mentioned in S. 99, there can be no doubt about the right of a third
ers, g4 : u tracﬁng party to lead evidence, not only to vary the terms of the document, but to
ety Y be sajq contradict the said terms, or to add to or subtract from them. (Hira Devi V.
ke S, 91 Official Assignee, Bombay, A..R. 1958 S.C. 448)
" u:;ge o Gepose - Evidence as to matters in writing (S. 144)
laterg s Cribed

Any witness may be asked, whilst under examination, whether any
contract, grant or other disposition of property as to which he is giving evidence, |
was nof contained in a document, and the contents of any document, which,in
the opinion of the Court, ought to be produced. The adverse party may object s
_ambttps:/Lne/LawCollegeNotes_Stuffs '

das
y&) b"ata ndun”ater
ra; doc”m a;l
ents.

)
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arole evidence of the particular meaning which
; or of his secret intention in making the
ant to benefit under it, might be set up
o plain language of the instrument itself.”

nsic evidence

&

be given
kit 95-98)

Cannot be given
(SS.93-84)

= in the
uage used in
i !?:!?1 in itself, b(:n ,:;n_
sfeference to e)ﬂs::ng
¢ be given fo show
’"ﬁn Jwpderlc:a may

o % s used n @ peculiar sense.
jtwi

(5 QSJWS;A sells to Bby deed “my
in Calcutta.” .

08 house in Calcutta, but it

,ghazrs that he had a house a}t

sppigh of which B had been in

;oi‘;ession since the execution of the

deed.

These facts may be proved to show

that the deed related to the house at
Howrah.

2. When the facts are such that the

| [language used might have been

meant to apply to any one, and could

1. When the language used in a
document is, on its face, ambiguous
or ineffective, evidence may not be
given of facts which would show its
meaning or supply its defects. (S. 93)
lllustrations : (a) Aagrees, in writing,
to sell a horse to B for “X 1,000 or
% 1,500.” Evidence cannot be given
to show which price was to be given.
(b) A deed contains blanks. Evidence
cannot be given of facts which would

show how they were meant to be
filled.

2. When language used in a
document is plain in itself, and when
it applies accurately to existing facts,

not have been meant to apply to more
than one of several persons or things,
— evidence may be given of facts
which show which of those persons

or things it was intended to apply to.
(S. 96)

ustrations : (a) A agrees to sell to
B, for T 1,000, “my white horse.” A
has two white horses. Evidence may

be given of facts which show which
of them was meant.

(b) A agrees to accompany B to
Hyderabad. Evidence may be given
of facts showing whether Hyderabad

— evidence may not be given to
show that it has not meant to apply
to such facts. (S. 94)

lllustrations : A sells to B, by deed,
“my estate at Rampur containing 100
bighas”. A has an estate at Rampur
containing 100 bighas.

Evidence may not be given of the fact
that the estate meant to be sold was

one situated at a different place and
of a different size.

e Law‘eNotes_Stuffs
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gxcLV

patent ambiguity must be understood as an ambiguity
e tl"le words and is mcapab'le of being dis_ Dﬂllqg-_: ithe byany
n 9 herentin lying @ known, conventional meaning. A Jafent - ity,
i ”faig'ﬂf by 8PP’ ¢ ambiguity in the language, but in the relation of the
W er hand, the existing facts. Thus, if X agrees to sell his *hous
82 used 10 uage is not ambiguous. But, it would be a case of latent
i m; ,j,:';gno house in Bombay, but only a house in Pune, orif he hag
ity 1 i
5 Mumbal. !
a‘"ﬂ:%uses‘ in e case, a vakalatnama did not contain the name of the pleader
Thus: ":d OI'MF_. in the printed form but bore the signature of the party as
orthe wol pleader. The Court held that the ambiguity in the document was
2l 5 Onff ‘:;b,gm but latent ambiguity which could be cleared up by extringis
ot under S. 96.
Jence
mﬂden

stly, it is clarified that nothing in this Chapter affects
Lasty:

the provisions of
ndian Succession Act, 1925, as to the construction of
e N

wills. (S. 100)
QaaQ
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(2 marks)
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m.m"w
on : Burden of

rests of going f

6
BURDEN OF PROOEF (Ss 10
* 10149

The following seven topics are djsc
A. Definition
B. On whom burden of proof lies

C. Presumption as regards offen
D. Conclusive proof

ussed in thig Chapte
r

ces in disturbed areas
E. Presumption in certain cases

. of suicide an
F. Presumption of existence of ¢ iy

i d
4l : ; ertain facts 4 o
resumptions in fape cases.

A. Definition (s
. - 101
When a person js bound to prove the e :

the burden of Prooflies on that person i Tt
BU .

o RDEN OF PROOF _ The phrase “burde

quently confused) meanings: -
(i) The burden of farc
proof as a mat
: eroflaw an, /

as been called, of establishing a case ?_*pfeadmg, e
Party, whether plaintiff b

is burd urden, asit
raen rests
i ; or def W Upon
sat; Tmative of the issue, | e who e

: Substantia|]
tisfi Y asserts th
ments of the pleadings. w2 "¢ P .

Proof” hag two distingy

ginning of the trial
me ngs, and it j e
fsmammg e 72 CJ_! Is settled as 2 question of |aw
IS embodied in Section 101 - |

: rcumstances Whatever. Thig rule
(ii) The burden of p

Proof in this senge
is
throughout the trig), T 1"

the onus of the Proof s onjy This being the

Position, th
; arule for decidi , e
urther if he wisheg = w?:idzng on whom

Gauﬁaﬁ High Court. in »

Question as to
the obligation

» the burden of
: S .
0N May even pe fcu“o" and this general

Ise:

tage fro 156, neverthe|

ge from the falsity or other iﬂﬁmeli?ise'su:f'
146

advan

14)

147
BURDEN OF PROOF
its initi i What is burden of
it does not discharge _lts initial burden of pw i
_ gplong asi ubt. (Md. Alimuddin v. State of Assam, » s "‘":
Ge\,erslon, & o0 nable doO mden
o gyond " with the help of
. 0% bggﬂ sections 101 to 114
B { injuries  of the Evidence
o L 5 iway Company for compensation forinjuri *s
BLE“ Jitag insta Ral \ling in a train of the Railway Compan?'. PR
o Afled2=" jont while U2VETRD ¢ of the Railway Company lie
s accider ligence on the pa
' eived us of proving neg on whom e
p - i jes on  burden of proofas
pos® t;;Taintiﬁ'-’ roving negligence of thg Rallway Czn:g?l?:‘ h:rz il -
| o miﬂs' : ot Oflsmﬂﬁ Aest i mjurleﬁ c?g:" l;im to show that mm;:,l
: ne plaintift ”!:;ane of the Railway Company. Itis M.U. Nov.
& mpany.
treaso 6 T znce pRhOBER Ay GOI N uted by the defendant  what is burden of
| fhere was negiid missory note, which was z?xep g e a5
t |nasuiton prom iff. the defendant admits in his W T ntiag
h zigresence of the plaint! r note, but denies consideration. ) i dpm; :
e isso ; i -
lth: execution Of the promissory iniff's son came peg e

e a!l.t”d p t pl
! lai led t}efOle the SLIItCa ne L al"l he pia
h 1

is heir and . i
reco:g aagdr:.:ze to succeed in getting @ decree’
son

Ans.
. I he - 0 .
gor'?i'fe?\e;?‘g’rgof regarding consideration lies on
u
- I ssory
tp}:ee’:::;intiﬁ and state thathe relies ot; ::i gr‘;r{;e s
: intiff. To prove
roduced by the plain
Ef the plaintiff, ne has to produce 2
succession certificate.
3. Afiles asult against B for \I?edit::rs‘z:i
that he purchased the jand from Y. B's
of the land for over twenty
ossession. scts
p What is the nature of burden of proof i
by Aand B and in what maan\er’? i
Ans.:As B would retain the p oy P oot 800
did not aciciuce any evidence, the bu

was authoris
purchased the Jand from Y; and (b) that Y

i whohastop
If A proves this. the burden shiftson B

i or 20 yea!s.
i Sessiﬂn of the !and OOﬂ‘InUOUSW
In pos f

owner of the property- 6%

i intiff's
legal representative. \What evidence has the plal

In this case ast e defe da tad"“tst e EX&CUUOII Ofﬂle PiOII\ISSO'Ii'
. 1

of considerat
does not prove the absence the defendant. Al that the

: se
: s an heir and legal repre
s son has to prove here isthatheisan' note whichis presumably

| represan‘aﬁve a_and r:i;
probate of \etters of administration

sion of certain lands. A’'s case is
s thathe has peenin

i cl
years and histitleto the land IS perfe

s suit? What must be f

¢ and if neither of the PartE

mmpmba"dj']nisw
m\r::sllgh‘» UWM&W

on. Therefore, the

ntative of

od by adverse

sense, merely
w&i&b
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€ question

q of onus prpbandf is certain
me importance whe

ther ._side. In such a

certain fact must fail

:9 N0 evidencg
Ontingen oy, th

- (Devadattap, ® Party gy

Such a shifting of i (Y
n

e evaluati
ation of evidence - R,
i agh&va

Chench
~renchamma, (A.LR. 1964 S.C. 136)

B.Oonw
hoBrn Burden of Proof Lj
urden of proof es

In particular cases
(Ss. 105-111)

1. The burden

Judgment as to ap, Yy courtto give

liability dey legal rj
: pend right or | ex; of :
: ik h:n! on the existence existence of circy mstapro ving the
that those st eam’ must prove mﬁ' Case of an accused I:)Ces bl'inging
Mustrations - Xist. (S. 101) BRERA Br 500 ol oot within
give judo S (@) Adesires 3 ¢ the Penay Codpec.'a' exceptions in
“ished for ; nt that B shay) beourt to | accused, anq th: il:es A
commitieg " *hich Asays Bp#:' ;ge fb&'ence of such coiw o
A must ’ ) :
/ St prove that g Mustrat;
me. has committeq mum;ff:gsgé (a) A, accused'al
: s

the cri
. that, by reason of

unso
Undness of mind, he did not

kl‘IOW the Nature g

] eay|
y
atalljg '331:E? .
]
V. Unfoh o ”nd'-:l

Us jg F]
Mma v |

The burden of B

proof !
in a suit or (¢) Section ai fison 4
of

Code provides thatth° Indian Penal
w Oever exCept

proved.

B
establish a prima facie case. H
cannot, on failure to do so,
adversary's case. He mus

the clearness on his own proof.

The general rule that a party W
desires to move the Court must

is subject fo two exceptions :

such facts as aré specially within
knowledge of the other party (S- 1

and

(b) He will

so much of
of which there is any presum

his allegations inres

BURDEN OF PROOF
5 | were | in the case provided for by S.
~ o evid ce at al , o
fail if n:ithaf side. S- 102. voluntarily causes grievous hurt,
onthe A sues BT \and, of be subject to certain punishments.
' pOS ession and which | Ais charged with voluntarily causing 3
B Lsris B as left to ABY the will | grievous hurt under section 325. '
serts: i '
g ga;s ather. . The burden‘of_provmg the circum-
i 5 e were given on either | stances, bringing the case under
jfno egv\:voul 4 be entitied t0 retain his | section 335 lies on A.
sldeglsﬁﬁi % The fundamental principle of criminal
pos efore the burden of proof is on jurisprudence is that an accused is
;he . presumed to be innocent, and the
' money on a pond. burden lies on the prosecution to
(p) Asues B :?rn . st;he ondeis | P28 the guilt of the accused
Tne_execu ItcB s that it was reasonable doubt. This general
’dm.med’ b? d E\’.Mar:{'chAdenies If burden never shifts, and it alWays
obbam%li :ﬁer?.::er'e g:ven 7 rests on the prosecution.
:;L:V‘L would succeed as the bond ltJh“der S ,: e thefb ul;dgﬂ;fsm:l;
: - 4 the fraud is nof | tHE St ance of GG :
is not disputed and the bringing the case within any

Therefore, the burden of proof is 0N | 4 o' court presumes the absence o

The party on which the onus of proof | has to rebut the pres
lies must, in order 10 succeed, | gircumstanc

take | gufficient to make it CONSEH

advantage of the weakness of his | existence of
t succeed | so probable

by the strength of his own right and | would act

prove
all facts necessary for that purpose

(a) He will not be required to prove

not be required t© prove ingm _
ghas:
ption © :

exception lies on the accused, and

such circumstances. The
umption that
es did not exist, by
pefore the Court

material
consider the

e | placing
the said circumstance
that a prudent man |
has to satisfy the sta_n@’_f'_

ho | prudent man: |f the material
the Court satisfies the test
accused Wil
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argedhlsbmden.m
so placed may not be
discharge the purden unc
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doubt |
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law (Ss.107-113); or in som

sewhere, He must prove jt.

4. The burden of
zsgzlisary to be proveq in order to
s O;:;J; ?:;m to give evidence
i, Son the person who

circum- stances
Fhe burden of pr
IS upon him,

proving any fact

s daclara{am Wishes to proye 5
th.

Bsdeats 0N PYB Amustprove | 3: The burden of

C
document S ot st

¥ he is deaq, (S. 107)
Ifaman js sho

4 ound ¢
his still being ay

(b)Ais charged with tra

© 'egard the fact of
alive ag proved, But,

€ cases, - -
of fact (8. 114) in his favour. to pre. e Prosegry as so0n as anything appears which
EICgrove Conc'“Siva?n Wil e suggests the probability of his being
us : et
3. The burden of proof as to any batwe.e.-‘?-;d{;7 Ther ?sth:og""t;:t: dizd’ tt:: pzs:;\gl:nnd;?pt?a?é
! : ! .
p&ilmcular fact lies on that personwho | 'S always o thneral by de °°”'|ict determined on the balance of proof.
b %’"" f0 believe in its | Which never gy PrOSecyg Wi | hat
Ce, unlessitis i b S, On n of proving that a
law that the proof of t: l'i:\.r‘lded i 4 murde.-. that rests onatnd the Sp v 4. The purc}ee wh: has r?of been
e atfactshalllie | Make out hig go - te A0gygg person s &l i
y Pamcular person. (S.103) | Dahyabhaiy, gy, o8 of insad- heard of for 7 years, by rdasd .
Hlustrations : Aprosecutes Bforthen, | 1964 S.C. 1563 ' Ctaray AT!*: would naturally ha‘-‘:h"‘eaﬁms ez
and wishes the Co i ol > : MR lies on the person who afi
B admitted the th:g lt(; bghzv?;::t( w-h?;:hhe ::;urge of proy 0 any he is alive. (S. 101) fo
i didb ! Spec : fa rd of for
;rove the admission, know!edge of an;af ly Withjn thc: If a person hashnot ?:an?::umpﬁon
rh:'sr?;s the Courtto believe that, ot | "™ (S. 106) ~ © ' °O" S upgy sovon yeas, {
. 9 € in question, he was

oving that intenlionr

. the
velli within the seven years ":::tp ?: the
give s : railway wi : ngona n who SRS '
e uch evidence o ‘znwntzgli;; a ticket. The burden zztr:;'.ishment of which that fact i
o o i s g € had a ticket lies on

. rticular date
; proving that a seven years oratany pat
(b) A wishes to t";e!:saﬂ’ideaoﬂ who has been shown onetany sMSEES o
) Prove, by secong : ©en alive within 30 years,
evidence, the 8 | lies on the person s

who affirms that

Wn to have been alive
! Years, th
Bioving i ¢ e burden of

t.

BURDEN OF PROOF -

of law thathe is dead, an_d thg bun:den
of proving that he is alive is shmfted
to the other side. But‘at what time
within that time he diedis not a matte;
of presumption, but of evidence, an".I
the onus of proving that_ the d?_; :
took place at any particular ti

i i presumption
essential. There 1S no
that he died at the end of the first

roving that persons
the relationship oI (i)

or
partners, (ii) jandlord and t::zn\;m
(iii) principal gnd agent (

nave been acting 2 SUEN: ST
0 be dead lies on the 4. or have ceas i
Person affirming jt oA her inthose TaRIREREE
The section 148 opeN ly, lies on the
Provides that if it appears respectivelys stand insuch
at a per PPas that they do not
p 2 son ?:::::nshlps (S. 109)

6. The burden ©
pe{son is not
of which he

owner
is shown to be
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S Offe“
: (S-111-4) €8 In Disturpeq Areas
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S
enceaugfe,. S. 122 or
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BURDEN OF PROOF

D Conclusive pProof (Ss. 41, 112, 113) .
ions in the Act which deal with conclusive proof, e

re are ‘ reé SGCﬂO fth : # F
Ther@ "™, 113, The contents Of Inese sections are discussed below.

122
554 h! ments in probate and other jurisdictions (S. 41)
finel judgmeﬂ‘- o@er or decree ofa | (i) probate,
':Dmpetent Court, In the exercise of | (i) matrimonial, .
its (iii) admiralty, or oy
. (iv) insolvency jurisdiction w
y specific person, but absolutely, that s, in M.U. Mz

oonclusi\-'e proof, not against an

m -
5 (a) that any legal character
(i) whichit confers, accrued at that ime when such judgment, decree

or order came into operation;
o be entitled to, accrued to

(i) which it declares any such person t
him at the time when such judgment, decree or order declares it

to have accrued to him;
takes away from any person, ceased at the time from

(iii) which it
which such judgment, decree or order declared that it had ceased

or should cease;
(b) that anything to which it declares any person to be entitled was his
property at the time from which such judgment, decree or order declares that

it had been or should be his property.
[S. 41 has already been discussed in an earlier Chapter.]

2. Birth during marriage conclusive proof of legitimacy (S. 112)

The fact that any person was born —
marriage between his mother and

(1) during the continuance of a valid
(the mother

any man, or _
(2) within two hundred and eight days i erw“t‘““ s
remaining unmarried), is conclusive proof that he is s .

man, unless itcan be shown that the parties to the
each other at any time when he could have been

that a child is
SCOPE OF S. 112 — Evidence dides
sufficient to establlshmits legitlm;cy. and
ing to establish e contra
. d 113 (discussed later) are the only S

sections 41, 1

be regarded as of
ith matters which are to - .
tti::lk\;\:..g’can e based on considerations of mw ‘

altogether :
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BURDEN OF PROOF

B ssnom e
e our: : R
mined to prove non-access of her husba
ﬂ"p:r:.;mfeﬁfl‘ﬂ':; ::xi?,dependent evidence being first offered to prove the
n#“'-"d life: of the children. She is a competent witness to prove access or
mggﬂi P her husbal"ld. T
2" eading case, Russell V. Russell (1924 A.C. 687), it has bﬁ'ﬁﬂ
nale declarations of the wife, nor her testimony that the child

4o " child of @ man other than her husband are admissible, nor of
th:d that he was not the father of the child. o iy

sba ;
3 Themlahabad High C

G oy
1.

ourt has held that the English rule that such evidence
. dmissible because it is evidence which tends to bastardize the child is
2 mappqieable o the Courts in India; there is nothing in the Indian Evidence Act
i ioh renders this evidence - admissible. In a suit for divorce by the husband
on the ground of the wife's adultery, alleged to be established by the fact of her
having given birth to an illegitimate child, evidence by the husband of non-
t any time when the child could have been begotten is.

access o the wife, @
admissible, and an admission by the wife that the child is illegitimate is also

admissible in evidence.

3. Cession of territory (S. 113) oo
A Notification in the Official Gazette that any portion of British territory
has, before the commencement of Part Il of the Government of India Act,

1935, been ceded to any Native State, Prince or Ruleris conclusive proof that
mentioned in such

a valid cession of such territory took place at the date

Notification.
\ o5 B
ertain Cases of Suicideand !

AUT0

E. Presumption in C
Dowry Deaths (Ss- 113-a & 113-b)

Presumption as to abetment of suicide by a married wor
bt

S. 113-A deals with the question of abetment of woman

husband or any of his relatives. In such cases, @
band or his

a suicide has been abetted by the hus

conditions are satisfied: R
(a) The suicide was committed within a period of

date of her marriage; and
(b) Her husband, or his relative, has S!
is defined in S. 498-A of the Indian

Such a presumption must, hw:?* be

regard to all the other circumstances e
Bcfom.thiprovlslm_iofsuﬂ&k
medemmdwomnhadmmmadaw -
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€ercg
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. (Shangy o invoked, ang
' State of Haryana,

,' presumptions of fact. Presumptions of
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BURDEN OF PROOF 187

dded wife was subjected to severe beating by
f marriage, until she died with 100 per cent
presumption under this section could be

,a nawly wel
other csf,-s:m o date O
ight ™ " peld that the

.4 : t was =
; the d coming oy “RC, Th, ey, | ) sérluanoe the accused. (Siate of M.F. v. Sk Latiu, 1980 CHS 00
B ikt wi v. State ofH:;ge' Wauld noT: N the h ;?e:: # ife was shown to have died by poisoning by
are d wi ) na, " per the wi poison
herto bring &mz'a':gl-:‘xeatmg of the “’1""98?1 Cri. |y 1& am%':% 19 1 anothe’ i?:: within three years of marriage. However, there wg no
. St fighe case \l:-'os,-mandjng d Jaut'; ,Jumif‘i“'“ P"fssi on before her death, she was subjected to any cruelty or e
& G“’bac,,d ne of«. % ncé tr;*’b;, the husband or any of his relatives for any demand for dowry. m;m;l
case, where the wife's syici Ay el Mmssmfc"umstances, the Court refused to invoke the presumption under o, . pr :
r the demand for dowry e . 0 P12Ce m Sa; | oo oroum o gbir Singh v. State of Punjeb, (1992) 2 Crimes Tds) oS i
be both unsafy .- et and Ore than g 115-80f t tion und i M.U. June 2018
; afe, as well as yn; Matters Were -3 ¢ should also be note_d that the presump }t:l_n under S. 113-B is not a - :
- 113-Aof the Act, (Samir Unjust, to invoke : i ng. I ive presumption- inview of S. 4 of the Act, itis a rebuttable presumption.
mmw V. State of West Benga; D;‘;sump::: nce the presumptiOT\ is invoked, the burden shifts to the accused to
by, 1135 o 1o WIE's death caussd by o, BCAL | orerstote e 170" 1 &
APV T Ba €ldal hanging is 2 £. presumption of Existence of Certain Facts (Ss. 114) :
LJ.233 g.114 of the Act lays down that the Court may presume the existence of What is presump-
only tg anyfactwhich it thinks likely to have happened, regard being had to the common “w—m | 8
n nagy, course of (a) natural events, (b) human conduct, and (c) public and private e J(:‘.m i
: On which business, in their relation to the facts of the particular case. o : |
V. Satpal As seen above, presumptions are of two kinds : presumptions of law and
fact are nothing more than logical ~ Write a short note

inferences of the existence of one fact drawn from some other known or proved on:
facts. Such presumptions are always rebuttable. ; .. May 2015
The difference between presumptions of law and presumptions of fact

can be tabulated as under:
" Discuss in :
Presumptions of Law Presumptions of Fact m?\ o o proamp "':‘-
erive their |  tions under the i
F Prasumptionsoffactd i act.

1. Presumptions of law derive their

force from faw. force from kl)glc. WU, Apr. 2010
2. A presumption of law applies to | 2. A presumption of fact applies t© &
a class of cases. individual cases.
3. Presumptions of law are to be 3. InEngland, presumpnor_\soifaﬁ
drawn by the Court. are to be drawn by the Jury:

This section authorises the Court 10 make certain presumpmofﬁd&

They are all presumptions which may naturally arise, but the
Use of the word ‘may’ instead of ‘shall’, both in body of the section.
illustrations, shows that the Court is not compelled
consider whether, in the circumstances of the case, they

Scanned wit canner
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#ﬂ notification
onis
i o ption that it was
,:h"f’ promulgated
but lh itwas required
\ ;_}s::?isna presump-
of the ed according to
dit. :'_: section which
ﬂOf ﬁ;e fa Ss of proce-
e um.of act is
der the illustration.
been followed Irse of busi-
a4 In particular

As to llus
tration () -
anetrr 2 terva
e to have beep poste
ey 5% of A 9, but g
Pted by distumancesosl Wag

As to Mustrat

‘el 0N (g): A

besfo:r:u';e a document:':l?ir;h

ik th?ontract of smal| in?w :

e fur:.lh he is sued, butwl?iur-

bl njure, the feelin .
of his family, e

The S

i :r?ére‘;z Court has observed
n lliustrati '

ol : stration

verse inference againsg}, -

for his faj
¥ dl; fwa:ure to appear in Court can
i only in absence of a
el :fn record. Where t::
i the parties and other
I;l:iirﬂ in fsng t;c;rd lflnit
. 1 re i
raised agajnst thtraJ p:r::rf m hc::

fa”ed t
(Pang O appear in th
Urang Jivaji :pt(;ou:.

‘a@mchangrg
1981 G
(1981)45cc ';’é%ﬁ)ldhar Ashtekar,

ence which could be ang
would, if produced,

91t cause loss to him |

¥

°n to which it is

| toanswerq . " (M) :Am |8
Compileq :y ion whi c:nh':E:;: ..
| @nswer,t i gy, > ENSwer, but the

mua |
'sv,hﬁihe
caseS: if
consent,

change in the In

essential for a conv
established in the mind of the judge,

to make it safe d without such corroboration. AS
by the Supreme
accomplice, her €
requiring corroboration. (SK- Zal

in favour of the rape victim.

contained in S. 114-Acan pe raised:

sURDEN OF PROOF

As to lllustration (i) : Abond s in pos-
session of the obligor, but the circum-
stances of the case are such that he
may have stolen it. o B

G. Presumption in Rape Cases
(S. 114-A)

Thenowly-2 cases of prosecution for rape under
b), (©). (@); (e) or (g) of S 376(2) of the Indian Penal Code, where
ccused is proved, and the question before the Court

was with or without the woman's consent. In such
before the Court that she did not

dded S. 1 14-Adeals with

r such intercourse
her evidence, states
t presume that she did not so consent.

(inserted in 1983) has brought about a rather radical
@ cases.

the woman, in

the Court mus

rovision

dian Law relating to rap

was that corroboration of the victim’s version was not
it would have to be

a matter of prudence,
unless circumstances were strong enough

This new P

Formerly, the rule
iction, but as

to convict the accuse
Court, although the victim of a rape cannot be treated as an
ted almost like accomplice evidence,

vidence is to be trea
kir v. State of Bihar, 1983 Cri. LJ. 1285)

ition is different, and S. 114-A raises a pre

st be satisfied before the pres

Now, of course, the pos

The following three conditions mu

(a) It should be proved that there was sexual intercourse.

(b) The question pefore the court should be whether such
of the woman.

was with or without the consent S
ave stated, in her evidence before’

(c) The woman musth
she had not consen i

This presumption would ap
attempted rape, as for instance,
were made to rapeé her,

intervening circu - >
Inacaaaofallsgedgang _rapeolgﬁ
ofmamdng'onedﬂw :
any seXue  ouid not ba nvoked
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7
£STOPPEL (Ss. 115-117)

selua* ing AQ‘\ h i
In |
|

QQaQ o.{lnﬂ“"‘ (S. 115)
|l whena persen (i) declaration intentionally | (i) tobelieve athing Write a short notes
| has — (il) act, or caused of to be true, and on : Estoppel.
‘ | ol permined i) toactu M.U. Dec. 2018
| by his | (iily omission anothet (il) beﬁgf _pon such June 2019

|I person
i peither he nor his representative can be allowed to deny the truth of that thing
| jpasultor proceeding batween himself and such person of his representative.
[lustrations : A intentionally and falsely leads B t0 pelieve that certain
and pay for it The land

land belongs to A, and thereby induces B to buy
aferwards becomes the property of A, and Aseeks to set aside the sale on the
of the sale, he had no title. He must not be allowed to

gmund that at the ime

prove his want to title

PRINCIPLE OF S.115— Estoppel is based on the principle that itwould  Write a short note
ve most inequitable and unjust that if one person, by 8 representation, o bY on : Dogtrine of
conduct amountingto @ representation, has nduced anothertoactas he would e
nof otherwise have done, the person who made the representation should be Nov. 2018
allowed to deny or repudiate the effect of his former statement, fothe loss and Apr. 2016
injury of the person who acted onit.

Sir Edward Coke had defined estopple in these words :An estoppel exists _
“where a man's own act or acceptance stoppeth of closeth up his mouth 10 Define ;‘:&”'L
allege or plead the truth.” In simpler language, @ person cannot be allowed 10 jatingto

ntrary at another. He cannot blow pboth m;::

say one thing at one time and the c0
and cold at the same time. 1872,
This section is founded upon the doctrine laid dovw':; il‘\mpf;k:g :o:d“u:, uumﬂa
(1837 BA. ¢ where a person ” s ' g
A. & E. 475), namely, tha p ? ain state of things, and

jtion

'_Nilfully causes another to believe the existence oface t
induces him to act on that belief, so as to alter his own previous Pos i

former is concluded from averring again ot

as existing at the same time.” This doctrine precludes @ e of i

the truth of some statement previously made by o Ly

arises upon estoppel itself.
SCOPE OF S. 115—In

of this section, @ Court must find:

1. ThatA pelieved a thing 10 be true-

o, That in consequence of that belief, he acted in @ PE

163
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10t necessg

L prove

| o estoppeq jf he him?s:i’f .

1does o é .

does not ap

o plywherg the Statement relieg
edy

ot Misled b DOn js madE

, re k the.y .

o estoppel arisesnown o both the Pa*:g;: ?t;sraf:":
Haribhaj pats, [(198 A

ofs 2)18.c.c,

TS, 115 of
salisfid to byine < 2 : low
Al br 'd down
"9 a case withi, o SéZ;Lth? following
0 estoppg|

iefon the partac:'t t:, oo i
: b € other ini
' Some actio, Party i
ﬁh@r T on the faith of that declaration ’
Wisr 95:15‘;:'“0", act or omission
act on t it,
il he faith of it,

: |

Th e_;:;l:e!el must show that,!lg ’.
tatg oy 2@ N0 estoppel if
"ale of affajrs orif he had

i .',.,;ﬂladgorforwnm-{'
~19lthe dociing, Y

oo

There @

pohch
(wgms"ﬂ

116)

/
enant Of

No

[ mmovable F'rop"
erty (OI’ perSOI"I
daiming through
suchtenant) can,
during the con-
ﬁnb‘ﬂnce of the
fenancy, be per-
mitted to deny
that the landlord
of such tenant
had, atthe begin-
ning of the ten-
ancy, a title to
such immovable
property.

re four class
viz, estoppel Of —

ESTOPPEL

es of estoppel to be found in section 116 and
i\,

o O

2. Licensee of a

person in pos-

session (S. 116)

3. Acceptor of a
bill of exchange
(S.117)

4. Bailee or | |
ensee (S. fﬂ?

e dpi
No person who

came  upon
immovable prop-
erty by the
licence of the
person in pos-
session thereof
can deny that
such person had
a title to such
possession at
the time when
such licence was
given.

No acceptor of a
bill of exchange
can deny thatthe
drawer  had
authority to draw
such bill or to
endorseit; buthe
may deny that
the bill was really
drawn by the
person by whom
it purports to
have been
drawn.

No bailee or lic- |
ensee can deny |
that his bailor or
licensor had, at
the time when
the bailment or li-
cence  com-
menced, author-
ity to make such.
bailment or grant
such licence.
But, if a bailee
delivers
goods bailed

KINDS OF ESTOPPEL — Estoppels are of
record; 2. Estoppel by deed; 3. Estoppel by conduct;

1. Estoppel

permitted to dispute the facts
is dealt with by () Ss. 11to 14

Under this kind of |
& 1yt

4. Equitable
Estoppel by negligence; 6. Estoppel on benami transac mm JE
ona point of law. (Additionally, there is also the concept of pror

which is discussed later.)

by record —

e
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 was attested by the other

son. M dieq
D’s son filed a suit to reco

Without jeg:
Ver the pro >aVin

" Ans.:Sofar as the son who hag induced the Purchaser i

. ed. But, so far as the son attastfng the dccumenn
piaé of estoppel will not be available, if Such attestin

e of the contents of the document. The pyi . Fedy

, there js nothing to Show that
attest with the knovdedge of the contents of the docu
of estoppel wijj not be av

3. Estoppel by condict, Sometimes ¢z
from agreement OF Misrepresentation, Estop,
(Estoppel jn Pais means “estoppel in

the public.”)

Ifa mah, eithe
80 act which ha

led estoppel jn Pais, m
Pel in pajs is dealt with
the country” or “estop

aY arige
InSs, 4

Pel beforg
T by words or by conduct, has intima
€en done, and that h

ing v. Commr., Burdwan

) (A.L.R. 1958 Cal,
S. 115 deals with estoppe by 'epresentation b
fox act or conduct, and S,
116 and 117 deal with estoppel by agreement or con{ract.
4. Equitable Estoppe— The Evidence Act is

; not e
of estoppe. Thus, although g, 116 on|. deals w;
ey v y With esto

xhaustive of the rules
. @ similar estoppe| h

Ppel that arises against

N held to arise against a
norngag ,anaxecmor,alegt , @ try Aoraninss
ot tha g PIm from denying pe i of the R O, Pronee
' orthe

Mortgagor, ¢
106,35 the Case may pe, ro 20" the testator, the autha

©1, 8. 116 is pog exhaustive
Nant, Thus, there are
Ss. 15 to 117 of the
toppels Which are not
e.smppefs.

ni L A

N dig
ment. Therg So
ailable against him. fore the Pleg

ing 5
Perty from the o 2NV me,
sons, whether the plea of estoppel woy|qy be a,,aﬂazlp""ch%er_ lsg,,e
the plaintiff, ee

theq%&h:

ESTOPPEL '

, as
This tYpe o o e
ima right o property Whlzge:oe or by conduct
S tf, Clacril::nad as eStOpp_zl] bs;,:\{eririty Such estoppel is
el is des f ostensible od is owilid 1o (1a
E a holding Ox:-.i(::h the person e_stoppa‘i ::r,,?;grson s

o al‘ci;tgr to the general public of wh

ong bell
to the Wr

: il, 52)
. 1938 Privy Council, 52)
kv. Central Bank, (AR the owner of property clothes a
pers0 = ontile Bank V- j transactions — Ifth ht of disposition thereof, not
o Mamtoppe, on beﬂamfnt ownershipand a ngwiedging that the transferee
6. SO0 ih the apparer t also by ackno erting his title as
n with 1€ it to him, bu is estopped from ass and
ihi nsferrind jon forit, he is e isposed of the property
1 _bﬁ: the consmerat;ﬁf;h third party has Qs;z:ssm v Pong Tse Ching,
+ greon 10 Wh;)(T faith and for value. (Li
T O
taken itin g
who has

ief in a fact, and
rs to a belief in "
(AR e point of law — Esmgz E;Isrtce);eped feee misrepresiﬂof;] of a
oty lon a nnot : n admiss
1. EstOPFI’? . Aperson ca 2 w is not a rely
tina proposition - ;a:crimizsian on a point o;tljppe"- Where pemn:d“r:\eittsd
gﬁ a point of /aw. }i;nme admission matter of E;idity of an assumed or
" toma
‘thing" 50 a5

to the va ; estoppel.
ir conclusions of law as ¢ a fact to constitute an
represent their is no representation o
: re
adoption, the

lain provisions

, o defeat the p ifa

! stoppel cannot be 'nvdfgttaf the Legistature. I;It‘eu; ito
The principle of eno astooned against ?n By and there&ﬂ:“r) eped N

. There is 0898 O e mminon isinof el
e e : oy noves
minor representir;;hésg?eemeﬂ‘ ie yoil a'::?od ;Zehewas’inwt:halc?;;:fmm'
t ; . b initio, : ni

an agreement, mentis void a lies to a co :

plead'mg that thehagz-::en[['ad Estoppei Ozlyeas[:gp themsai\'es or any

date of mal:zgetn ?o parties to a contract to

and itis no

nnot
idence. It ca
| is one of evi
le of estoppe
i fan Act. The ru e
% t:i?'n;?:ep?ain and mandatory ‘pro::s;a s
ks [See also, “Estoppel of minor,

the d
erved that law
The Supreme Court has ODSditions laid down by

inst a sa
andatory con not apply aga’ oronah
operate where them s, estoppel would jes. (S.B.
Rolley.are ignored- ThiE SECRE SRR

“usion betwi NT- .. ving
by fraud or by co 2 ERNMENT = /20
K“Lanna. (1980) 1 8.C.C. 52) NST CONROE ;

PROMISSO!?;eEsire not immune PRI ived to hod the
. e -
ment and its ag

trine can areofan®
|. The doc mises &

B promises, whether such o
bound to

1 ia v. Indo
trative character. (Union of Indi
718)

ligence

FSWFTY

et o e i

v. Prem.

r
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T

. ESTOPPEL A

BT GAINST UNIVE,

. allowed invoked against Ur?iféggs W
1]

e f°r°n e
'be extended for o, term only, on ¢,

The

doct
» Wherg aom"ne of ¢

o e Universj
Tapase, A | R. 1982 p ngngJ :

DIFFEREN
CE BETWEEN ESTO : ; [Ha%

dmuﬂwtanced%nm“m d

ESTOPPEL
AND 4
S Upon the equita-ﬁ : Es;o‘qoe“ ovgy
. belongs to zfe Principle of Zs fﬂ of the b
OCedure, ang o i;if: Sttt
Upon lhe (

W :
hen a fact js conclusively

tes only a5
\ a persg
Serting or denying cert:i?lr I
—T
o :e Same false statement
i gges, but as estoppel, it 'I
: t3:119 the truth of some
o ?ded on it. The plaintiff
E!f‘c-.no.nped; and in cases |
9 e Ce to the defendant,
e " are entirely different,
© dofor: assist a plaintiff in
i OE;r;t Om denying the
()2 s ;ctLo: Itis a rule of
o Xiste
Ntention !ha?th ik them:e .o;;
Bintif o, © plaintjf shoﬂlglr;ct
al a:Cf UPon the faith of
Y constitute a

€ more te ra Pe
. Onth oo P T

ESTOPPEL 169

reement to release or not to assert a right. Thus, if
to make such an agreement on behalf of the principal
inal’'s right, then (subject to any other question such
109 e oratio Al ¢ | will be boynd by the contract, not by estoppel.
@, 5 guch thind as estoppel by waiver. (Dawason's Bank Ltd. v Nippon

pushiki Kaisha, 62 |.A. 100)
L AND ADMISSION — 1. An admission may, under certain
bind strangers as well, whereas estoppel binds only parties
groumsta ihereto. It cannot be taken advantage of by strangers.

pa prvies (e : !

9. Estoppel being 2 rule of evidence, an :a.ctlgn cannot be founded on it,
whereas an action may be founded on an admission.

3, An admission of a party is strong evidence against him, but he is at
jiperty to prove that such admission was mistaken or untrue. But, if another
person has been induced by it to alter his position, the party is estopped from
disputing its truth with respect to that person. When an admission has been
acled upon by another person, the admission is an estoppel, and the estopped

tyis required to make good his representation; in other words, the admission
is conclusive. An estoppel differs from an admission in that it cannot be taken
advantage of by strangers. It binds only the parties and privies. An estoppel is
only a rule of evidence, for an action cannot be founded upon it.

Admission may operate as estoppel — Admissions are not conclusive
proof of the matter admitted, but they are strong evidence against the person
making them. The person againstwhoman admission is proved is at liberty to
show that it was mistaken or untrue; but such admissions, if they have been

acted upon by a third person, and if substantive rights have been created,
operate as estoppel. The party making an admission is bound to make good
not conclusive proof, they

his representations. Thus, though admissions are
are sufficient proof without corroboration. A person is said to be estopped when

he has, by his declaration, act or omission, intentionally caused or pom'lrmd
another person to believe a thing to be true, and to act upen such belief. In
such cases, neither he nor his representative can deny the truth of that thing.

ESTOPPEL OF MINOR —A rule of evi : _
115 of the Evidence Act) cannot be allowed to override the provisions of the

statutory law that a minor's contract is absolutely void in (
o ents fraudulently or otherwise that he is

Contract Act). Where an infant repres :
ofage and th)ereby induces another to enter into a contract with him, then inan
action founded on contract, the infant
as a plea. [Gadigippa V- Balangowda, 33 Bom. LR 1313 (FB)] Py

QQaQ
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- D.Privileged Witnesses
T Communications,

s .
are, in all gjyi

I, Subject and criminaj e
d I the ases, competen

uring mari Qualification that co, -
apartytoa sy, the parties tzgt: are protected from";?;ﬂﬂgﬁ””“’*
althoy 19 asuitcan cgyf S € suit ar, e,
is 'anh an accuseq ersgﬁ ?;5, witness anyififnge;em o .
> = dn acey Ise in ere
Person, d an accomplice Competent to testify in :f:mntg:

Isac
Ompetent withess against an

() ung,
e, £
diids ﬁfzrandmg the by reason of
(1) tender years,
(i) extreme old age,

(i) disease of body o
mind, or

() any other similar
cause. (S, 118)

h
o +oned by lunacy
&l answers to them.

c, 8.g., evid g
' O’b;’::::ze:r b-‘fa:;:;n.a"y mannerin
70 (8119 in open Court.

A https://t.me/LawColleg tes Stuffs o

COMPETENCY OF WITNESSES mn
ous vow of silence is deemed to be “unable

ohas taken a relid "
n writing to questions put to him.

A jve his evidence i
L e may e 10 20 Pat, 898) When a deat-me wilness s
(uksﬂ*’" ke ourt has to ascertain, before he is examined, that he has
mbeaxamm ém ount of intelligence and that he understands the nature of
te ﬂ°°::?1.5 ? fthe questions put to him.
" iid Witness — A child is @ competent witness, uniess he is unable to
A nd the uestions or is unable to give rational answers. There is no
under® nin India by which corroboration of the evidence of a child is required.  Howcanawitness
prov I:’rlm?ld's evidence is made admissible, whether corroborated or not.Once  who Is ..,..mg.
111‘:e is admissible evidence, a Court can act upon it; corroboration, unless speak give
ne red by statute, goes only to the weight and value of evidence. Itis asound m":z tn AW
:?3 in practice notto acton the uncorroborated evidence ofa child.'but this Is M. U. June 2018
a ule of prudence, and not of [aw. (Mohamed Sugal Esa v. The King, A.LR. ;
1964 P.C. 3) Write a short note
Dealing with the competency of a child witness, the Gauhati High Court  ©° 0‘::“"":;
has held that a child who IS 12 years of age can be a competent witness with L2 :ﬁ i
an intellectual capacity and capability of giving 2 rational account of what he i
has seen or heard. (Musst. Jarina Khatun v. State of Assam, 1992 Cri. LJ. i
733) Discuss . et S
In the above case, the Court also observed that there is 1o general rule W&
thatthe evidence of a child witness cannot, under any circumstances be acted :'M';‘ pobe
f a direct nature. value. el

upon without corroboration 0

Interested persons as witn
has held that, although a witness may be interested in the w&_all-ba!ng_oﬂ_he
person who produces him, if on scrutiny, it is found that there is noind

use of such interest, such

that the depositions wereé given becal i :
ved. If, for instance, @ witness is @ relative Bf

need not necessarily be disbelie i
the person who produces him, his statement cannot be disca :
that the statement is a tainted onaamims given

reason unless, it is shown A .. Savita
only to benefit the person producing him. (Union of India V. e

ALR. 1979 J. & K. 6) .
4, No particular number of witnesses is, |
proof of any fact. (S 134) i S0
n days, the emphasis seemec ™ ~ o

In the olde ysed by Gibbon ' his “Decline ar

than quality. AS observ
Empire,”— - domestic | .
ot published @ law Of CORL Ll

«The prophet PUTE
should be mndgmnsd unless four m

ct of adultery- : Act en
actof @ Indian E\ﬂdamm

_ 134 of the
wﬂnais.as- are required for the proof of
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Y OF WITNESSES

COMPETEN

s, the parties 10 the suit, and the husband or :
ithesses. In criminal proceedings ag

el tentw
<uit, are comPe en
nd or wife of such person, respectively, is a cof

s

ss against an accused pemn,

ngle 51‘,,'1"9
S8,
petent witne on
cause it proceeds upon the

NCes on the
i testim :
xceptional o ony of Mol ) ’ )
al circumstanceg 5% ry “;l:"shno: yines= = scomplice 1S @ com
: nﬁse% iction is not illegal mere;y b?s .
ice. (S.

o 1 i
»and nc:‘ t?, ©r casg e ? o d testimony of an accomp
on can be m:InumerO'ogléat'hal What o |
&a?;amed 6Ven on g Nty g. LAW AS TO ACCOMPLICE EVIDENCE
A re » 1993 ¢ ,__J";f;baas [s. 133 & Illus. (b) to 5. 114] T AL SR
the testi OWing three prine ?&fe OF Madrag The law as t0 accomplices is laid downin S. 133 and illustration (b) t ©
s mony of a sole W‘rnp ©s in connggy; (AlR ¢ f#ofthe Act
Fa ngC’:”” May — even in oy i ' 1. An accomplice is 2 competent witness against an accused person
'gle Witness, though u”;: Ses of murder and a' conviction is not illegal, merely because it proceeds upon the
Mony of a number O';rf:’t_)tor ated. One cr::; ik uncorroborated testimony of an accomplice. (S- 133)
B - itnesses Of indiffergn; 2. However, the Court may presume that an accomplice is unworthy of
ation — af;:d upon by statute e, credit, unless he is corroborated in material particulars. [S- 114]
P :t in cases where thourts should nof WHO IS AN ACCOMPLICE — AN accomplice is a person who m::s
instancee?S "8qUires such coroborry . ® soncurred in the commission of an offence. The term ‘accomplice slg;m ;
1 0f th be the case of 5 ch 'mec.’raﬂonasa quilty associate in a crime or @ partner in a crime who makes adm
o< Estimony of 5 ¢ ; lld witness. facts showing that he had a conscious hand in the offence. The term
: bot!:?dfaqs and Cfmur:;?a witness /s or is not ‘accomplice’ includes both the principals and the abettors. |
Engiish g:“"? in this connerz,%?fea"“ case, Who is not an accomplice — The following classes of persons are not
> >l Law, that ong ; accomplices: s GV -
o - onin Eng?:nﬁ e:g val to none, has (1)When a person, under threat of death or other form of
Stance, in cases of 's rule is applied he is unable to resist, commits a crime along with others. he
P perjury and treason, participant in it, but a victim of such circum (Sri
1Versal natyre of 4 (1977) 49 Bom. L.R. 688, P.C.) _
%?w the Courts jp, I € provisions of S. ~ (2)Soalso, a person who merely witnesses &
Ution and prger, ndia have followed information of it to anyone else out of fear, is notan @
B salces. PR a5 for SXemiis (3) Detectives, paid informers and trap \
2 Mﬂsnem; tre v As the learned author Wigmore o
gre %m"d of the Courts an agent for the prosecution befo
ver, the p though:ich the actual perpetration of
'uid nvy Council must be noted that ifeual'l a
g notordinarilybe enthusiasm, actually
T detection of @
abeftor unc
that of an
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ol achuated by the mor """ ©
ﬂ.mb?hm"’“'fanmnqm.b"h%
a police officer 8cCuggy 0 o
!Mhmaw'Mpomm '“uu:
accomplice? Give r had offare h”‘"tn’:"w
- OM“

a"hek-.ornthee
. Fevme Nows against those
W( W\dly' g M:? would lead him tofavou“'
Queen o nfal, (1889) 14 Bom 115rh
Section that a conviction is now N}omf

Co| Obo aled test y
M’ “‘e uni T rate Iimon 0| an

ey e and untrained reader fo
.Hmurage convictions on the

wever, this is not so, because

Caution and prudence in illustration

an accomplice i
Perticulars, This o, - OthY ofcredk
rule of caution has thus
| cir - "\i.u. ummnm
and fast 08! Sccomplice evi
L ot . Bt o 4 ot i
ary | o N Tules laid down in R. V.

|

COMPETENCY OF

words, there must be confirmation in

the me. In other ;
an with jars. that ot only has the crime been committed, but

" M‘ h,gcommlttod it
’ﬂ‘m ation must be independent testimony, that is, by some
@me o accomplice, and therefore, one

than that of the

te the other
~eed not be by direct evidence that the accused

n be ircumstantial
. rule has been confirmed by the Supreme Court in Rameshwar V.
o Rajastha”. (1952 5.C. 54) and Vemmireddy V. State, (1956 S.C. 379).
jmay also pe noted that rules No. (1) and (4) (above} were re- affirmed
e Supreme Court in want, (1958 s.C. 500).

The same question tion before the Supreme Courtin
ghivav. State of Maharas! C. 599), in which it was held that
#a combined affect of S llustration (b) may be stated as
iollows.

According to the former, which is a rule of law, an accomplice is
latter, which is a rule of

competent to give evidence, and according to the
practice, it is almost always unsafe to convict upon his testimony alone.

Therefore, though the conviction of an accused on the
accomplice cannot beé said to be illegal, yetthe Courts will, asa

practice, not accept the evidence of sucha witness
in material particulars. The corroboration should be in material particulars

and qua each accused.”

Problem : A, a public s€
Upon information given by B,
handed in the act of accepting
witness, In the circumstances, can

Comment.

Ans. : Band C cannot be regarded 2s
entered into a communication with conspirators, ©
asubsequent repentance, or an qinal determination to frustrate
have disclosed the conspiracy to the public !

their guilty conf
i carn

S. v Bas
came for considera
htra, (AR, 19638

133 and S. 114, |

rvant, demand
the police arranged a trap-
the bribe from Binthe

B and C be

//t.me/ \ )

WITNESSES s

edwimmmawmﬁ..
A t red-
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accomplice. He IS on the same

the
be better to raqunresc:m |
of::m State of W Bengal, (Al R.
Outrageous act is, nera ‘
Prudence requires that the
o e a conviction can be
“ACCuUsEg |
Ve D Dist |
' co.:GUISHED FROM
CCused (S. 30) is ot

WBVS' im S
2%

GOW%
, as the i on
tive ‘aﬂe”shkan ma_dmeram footing from th

'S, thereforg o te:a‘tedby :
T 1 acco

J

Lt
1. No Judge or Magistrate can be

COMPETENCY OF WITNESSES

co-accused can hardly be called
g e ~gvidence” within the definition in S. ) N
tion along with other evidence in the case, and

ace, 38
ﬂ'wﬁ?:is of a conviction. But a conviction is not ille
form the uncorroborated testimony of an ace
M it pmoe0d9 upon

& 133) testimony of an accomplice is ordinarily treated as the foul d
3 The ry. The confession of a co-accused, on the other

pmuct:tion sto
::p(mme pasis of @ prosecution case.

ITY OF WITNESSES (Ss. 121-132)

of a

C. COMPELLABIL
Cases in which a witness cannotbe : ]
/—’——i’__ i 1

TCompelled 10 make particular state- Permitted to make particular state- |
ments — (Ss. 122-123, 126-128)

ments or 10 produce documents —
(Ss. 122, 124-125, 129-131)

1. Under S. 122, no person who s,
or has been, married, can be

compelled to answer question as

to— permitted to disclose ' any |
i) his own conduct, or communication made to him m
e maniagebyanypgmonbwhomm

(ii) anything which came to his
knowledge, in Court as such
Judge or Magistrate,

except —

(i) under a special order of a supe-
rior Court, or

(il) as regards other matters which
occurred in his presence whilst
he was so acting. (S. 121)

llustrations : (a) A, on his trial before

the Court of Session, says that a

deposition was improperly taken by

B, the Magistrate. B cannot be com-

pelled to answer questions as to this,

except upon the special order of @
superior Court.

(b) A is accused pefore the Court of

Session of having given 'ais?

is married, except — b
(a) when the person who made itor
his representative in interest

[ 29

consents; or iy P~

sons; or :
(c) in proceedings in V
married person is p

canned wit
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the interests o,

I'Fl\.rojved‘ s f Stran ers

the husbany < 2Stoth are

record. it?:.dhgr wife is aosa nw
rnat_ters as have b
Qu{'ang the marri
limits the rute en :

Mmunj
uige ThIS sectio
2. No one Clatedin g 120n

can be Ml
any ' permit :
unpubr;;fdenc.e_ dorivgll o,
thny affai official records "Pm
Pormission of e s o %Pt b

of the e
of offic
mathe. department conge tthe head

Y Give or withhold suich parmiser

as he thinks fit. (3. 152Lgh permission

9 | 3. No barri
Y0 barriste
; i r, attorney, pleader,

his ¢l
(eve?ark' or servant and inter-
mﬂ!\__ °Ven after the employment

munication be-

tial com i
| professwnal

his lega

. _ \When a person offers

nimself as a witness, he may be
elled to disclose any such
ications necessary to be
er to explain any
given, butno

commun
gnown in ord
avidence which he has

sthers. (S. 129)

6, No witness who is nof @ partytoa
suit can be compelled to produce:

(a) his title deeds to any property, of
(b)any document

(i) by which he holds any property as
pledgee or mortgagee, or

(iiythe production of which might tend
to criminate him —

unless he has agreed in writing to
Dfodpce them with the person
seeking their production or SOMe
person through whom he claims.
(S. 130)

7. No person can be compelled to
produce documents in his

e -}“ be permitted:

m L

under his control, which any other
to

fo" the purpose, | -

|

tps://t.me/

| their production e

produce if they were in

| Possession or control umés_'s"_su \
| tast-mentioned person consen
(e 131

possession, or electronic records

pecome acqu
and for the

(b) to state the contents or cont

purpos

employment as such. 5
Exception — Provided that, nothing

in this section protects from disclo- |

sure:
(1) any such co
in furtherance of

(2) any fact observed by any barris-
ter, pleader, attorney or va :
course of his employment as such,
showing that any crime or fraud has
peen committed since
mencement of his employment.

Itis immaterial whether

of such barrister,
vakil was or was
fact by or on b
(Ss. 126-127)

person would be entitled 1o refuse e

mmunication made |
any illegal purpose;

kil, in the

the com- |

the attention
pleader, attorney ari
not directed to such.
ehalf of his client.
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plcayma Compy, i ~
Observeqd by Bn.t. is M
employme in the Sing 5 .
as been nt, Showip COurse wﬁ”
mencem S dsq G a'f"éz:
"?Ol';:troteif't Of the progge ™ con,
(Mlus. ( ed from disgjoe. 08t
Eng“.hc) abOVe is b e °
I S Case, Bro ASeq on
H.&N. 736) Wn V. Foste 18!!51;

'f any pa

to have ¢ '
: onsent,

b énted the -
Ios.ure asis mentionr:ﬂ-gtg e
. 126;
Y ] party to it or
p'e:n;edrng calls any suc: hs,‘Ilt &
i ser, attorney or vak;msm'
oonsen:.-;dhe 1S deemed tg :s :
D to such disclosure e
e Ions such barrister, p;e‘:izﬂ
s :u?:;; vakil on matters whichn
. Question, he wi l
atliberty to disclose. (S. 1033 "

N b ”‘a;P:V"ege cannot be claimed in
ly fled before rtTh advocate and his clientin
L. 319) e Court. (Daya Shanker

vith a
n ;ﬂ:fgned and undated letter,
: 'te vo'mte, to his client (a
_ _rronst, but the Advocate

.|

munications .

e TR

o who
== if the person who made it, of his or her rep

COI\!PETENCY OF WITNESSES

munications;
cations; and
munications.
mmunicatlon
ion made to himo
r has been marrie
4 except in the foll

L i Dnial Gom

s : A person cannot be

r her during marriage by any pe

d; nor will such communication
owing three cases, ViZisr—=ag e
resentative in '

Lo :
he or she iS 0
to be disclose

(U]
consents; oF
(if) in suits between married persons; of
(iliy in proceedings in which one married person is
crime committed against the other. (S. 122)
(This has already been discussed above.)
2. Official communications : The provisionsufmahct
communications are contained in Ss. 123 and 124 of the Act, and can be
discussed under the following two heads, viz. g

(b) Disclosure of communica

(a) Evidence as to affairs of State (S. 123)

S. 123 lays down that no

dqived from unpublished official
with the permission of the officer at the head of the de

who may give or withhold such permission as he thinks fit.

. Under this section, the question whether the pr¢

in question would be injurious to public interestis to

judge, but by the head of the department ha
(Beatson v. Skene, 1860 LJ.Ex. 430)

Commenting on this e, the Privy
privilege regarding produ
exercised most sparingly. The p
for public interest, e rule
of the object requires. { ’
The Act does N

one can be permitted 1@ give any
affairs of

records relating to any

canned wit

(a) Evidence as to affairs of State (S. 123) _ -* :
tions made in official confidence @smi '
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THE INDIAN EVi
ich, on ground of GOMPETENCY OF WITNESSES
£ public inte
QQQ’?MHQ are examples of un . rest, ust - ication made in confidence to him by his ¢
ot Iment exchanged betw publlshed racord a clah i any WDUId be pl'OteCted Undel' Ss. 126 aﬁd"z&
s aRkeNchanged b €8N Wo Stateg. < Stale % Laina M 1698 ication is 10! ' ade in furtherance of any illegal purpx
€) doc ) etween the 5 ! Viz, muwh com tion of Greater Bombay V. Vijay Metal Works, A.LR )
(d) document e:Changed between Head "als ang its Own (W - o,
“”  Ministe Xchanged between He S of Departmemu:ubjaﬂs; gom- 6) em : Alawyer. in the course, and for the purpose, of his employment
) Disclosure of i Departm 0 roZvise}, receives certain instructions from his client. The employment
: Unde Communications 3 ent or be lsngﬂ ¢ dthe client dies. The lawyer is subsequently called to give evi e
__-nderS. 124, no pup|j made in offip; (2ase5 AN tgies. TNE WY 2 e be permitied (0 S denm,l :
1S made to him j Public officer ca Cial configg disclose the said instru tions. Can D o so? Explain
M in official confige N be compelleq tg 4 108 (S. 124) Singreason .
i Ans. : The lawyer cannot be permitted to do so. A lawyer is under an
d in him and not to disclose f‘f

ect the confidence repose

i rb - :
Y the disclosure Nce, if he considers ¢
to him in professional confidence,

hat the o Muni ,
comm

i@, inthe course ofa
If such communications were no

hich have been made
nd for the purpose of his employment, by or ar

t protected, no man would dare to.
his defence, or the enforcement.

his clients-
consult a professional advisor, with a view to _
of his rights, and no man could safely come to Court, either to obtain redress
or to defend himself.

s regards protection of

= fﬁciafCOnﬁde,.,ce WNVER OF PRIVILEGE — The privilege as T
by St i Produced was ung 10 @ public officer or professional communication from disclosure is the privilege of the client who
er the process would be difficylt ¢ er a process of jay can waive it. Such waiver may be (i) express, as where he expressly consents

0 say that the docume;r o the communication being disclosed by the legal adviser (S- fZE], i

=5 If’ on the of Iaw i
oth Is a -
en ; er ha comm - :
m'ﬁﬁ?“"'m not undnec:-' # document is Sf&ia""ﬂ made iy SRR #od - (Ss- 126 and 120
to t € department fo, gua?j Process of |qy u;ed In a confidential A party to a suit who gives evidence at his own instance 1S
- Ing them in futyr, ut for gathering of thereby to have waived the privilege, i.6., tohave conse
uf .543:# of mmmumc:;iicnon if any, which hl!irl]egal advisor of professional communications. Ifa client offers
ad. n made in offi Witness, the Court can compe! him to disclose only such co
al Gommunicaﬁ: ations : A profess: dal " nication between himself ar?d his legal adviser as the Co.
the former. i o ¥eena pofessional communicatin to explain his evidence. (S. 129) Ifa party to @ suit ¢
the coy S €ssional legal adviserand witness, he is deemed to have consentes == =
tions such legal advisor on matters which, but for

privil and fo
to ege attach; r the pu |
'ergymen, &01'3 eff legal dlmg;? Wnﬁden’:faﬁ",ﬁi.'s;’,fﬂgfl' ‘ be at liberty to disclose.
pleac S ele. A S, 2l
der or vaki, A di:n_"mfﬂssionai fand does not projeet |  'Whenawitness is not excused from a :
1, witho tca egal adviser meansa A witness Is not excused from ans a
6 the answer will criminate him or expose NIt ﬁ..‘

kind.

canned wit amocanner



9
EXAMINATION OF ;1
(Ss. 135-166)

The following topics are discussed in thi
A. The order of production and exa
g. ;::1:: to df-)cfds as to admissibmty of evid
: relating to examination-in-chjef P
D. Rules relating to Cross-examination
E. Rules relating fo re-examination 4
F. Rules relating to corroboration
G Rules as to refreshing memory
H. Rulesas to production of documents

A
THE ORDEROOF PRODUCTION ANp £
F WITNESSES (s, 135 )

ESSES

S Chapter:

th ess, eg

to
examination of

M.U. June 2015

i Explain in g
: n detail XAMINATION

| examination of Th
Witness € order of product
B e mﬂ?e law and practioz r:;:z:;r; and f"aminaﬁon of witnesses |
Nov. ereo, : 0 civi gt esis re
M.U. Nov. 2014 7, (b) by the discretion of the?:u(;:r’mmaf procedure, ang fg':;}zteg (a)by
: absence

DECIDE As
TO AD
OFE MISsIp
When either party VIDENCE ILITY

(S. 136)
the "1y broposes to give evi
I.fpi'u‘.mc‘F'ar'l':rf(;r'.:{;.:;t)t;,:vcusmg to give thec;f;;:ni‘gqence of any fact the judge m
4 » Would be relgyapy. in what m ' ay
Bt the fach, f proved, woug p . 9° Shall admi the ovie .- egedih
Ifthe fact proposeq to relevant, and not otherwise, nee The il

w
ﬂ: at should pe

of exami.
Ration jn >
nal triaj» acrimi- g sk

M.U. May 2015

Mment, before

Must be
. - ; pmv Bd
(b)Itis evidence s qi by the pe
be lost Proposed to pro given Person proposing

g o of the statement.
contents of 5 document said f
nt said to

that ﬂ'le or lg" 18 l’s IOSI JIIUSI‘ be rovi

184

to produce the copy, before th

b
Y the person proposing

ttps:// t.n.ollege

EXAMINAT'ION OF WITNESSES 188

vancy f oné alleged
e

¢ 5
ud e may, n -
d, t::ee : be‘;flore the second fact is proved, or require evidence

® second fact before evidence is given of the first fact.
on Of t::used of receiving stolen property, knowing it to have been
Als 8
solen b posed to prove that he denied the po?,sesfion of the property.
e P’ y of the denial depends on the identity of t{w property. The
iscretion, either require the property to be |dentiﬁeg before
sion is proved, or permit the denial of possession to be
rty is identified.
Awhich is said to have been the cause or
e. There are several intermediate facts B, C and D, which

t before the fact A can be regarded as the cause or

hown to exis y :
m;:;t;?tﬁe fact in issue. The Court may gither permit A to be proved before B,
el

candDare proved, or may require proof of B, C and D before permitting proof

of A.

Order of examination (S. 138)
Witnesses are to be first examined—in-cl'flef. the
desires) cross-examined, then (if the party calling him

C. RULES RELATING TO EXAMINATION-IN-CHIEF
(Ss. 137-138, 141-142)

dni (')f the posses
meswd pefore the prope
@t is proposed to prove a fact

fectof@ fact in issu

n (if the adverse party so
sodesires) re-examined.

1. Definition (S. 137)
The examination of a witness by
examination-in-chief.

the party who calls him is ca

2. Its scope (S. 138)
The examinaﬁon-in-chief mus
questions can be asked

- westion suggesti
i.e., any qto  soeive, st not be asked, f

the permission of the Court.
stions as to matters —

t relate to relevant facts.
(Ss. 141-142)
3. Whether leading

Leading questions,
person putting it wish:; c:; i:g?fvt‘:h
to by the opposite party: '
e rmit leading que

The Court must pe : .
ich are introductory ¢ undisputed; of

+__A‘leading question’ is
‘ UESTION —A lea_dmg q
LEADING = swer which itis desired he should give.

ess the an

tact depends upon another alleged fact  Wle s short nots
his discretion, either permit evidence of n:Examinationef

lled his What is examina-
tion-In-chief?

ng the answer the

' the Court.
ready sufficiently proved in the opinion douee
But, ifit

M.U. Nov. 2015
Dec. 2018

Explain what Is
examination In-
chief, cross-
axamination and
re-examination?
When ls it held and
for what purpose?

M.U. May 2017
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DIAN EVIDENGE AcY

gﬁ, \Iil"-' -
g ”":ﬂnhadm ques"‘f". R suggesting an
4 Any question
orexpe suggestin
instan mc:s ;’ Le:;l\fe is cauedgaf:’:a:‘?sv.rer which h
reside in s INg questions - Ing question € person
person? Huch and such p]aca? A" Is not your naS, ThUS_ tha fuﬂrng it >
Sogests BV You ot lived so me e 'C. /1 th Me S0 ang ClWing gy ™
to the witn 80 many years © Service of $0? Py y:?'he
with hlm') Sucha nog
f nd sy

words which he i ess the a
he is nswer whj 3
to echo back, ich he is to give, or o tha

answe
r
b, 3Dacm
Cthi
M,

T, be asked in

'fﬁfoftncms»s'e"aminat
: E_W|tness_ The

Questions are 3,

& .
ioi:“ss-exammation‘ This is
ik is to test the accuracy,
e e e afro::ed fauthar, Best, giveé
s y bmiased’ - fas‘eXarninaﬁon F_ed in examination-in-
if he coy dly, mev::rrt; fthe party Lﬁg bor}e < Fra
1) _ rings hi i
X b B fore-hang wﬁ::“;g the witness g:sh;md?s?snl:i
I % e witn i

s faTS B ra.]ass will try to prove,

Witness Ourable to him' € could extract from

order thg
tn .
Generslof .y 2 O 0 Ieadin :
I 0f Police, 1 r""xs f;;sga,gag;‘isitf;ﬂps would be
J. 316) ates the trial.

: e
evidene. roSecutor
s Which & v €annot put leadin,
duestions v, ":‘ftf:z;s intends to givg
he' 3 the ri
5 ight of the
tion of India, (Vaskey

] >
.

https://t.me/LawCollggéotes Stuffs

EXAMINATION OF WITNESSES

ROSS-EXAHINATIOHS

ELATIN ocC
guLES R (5. 137-140/ 145-155)

s. 137)

B:ﬂr:::a::n(atfon of a witness by the adverse party i called his cross-

The _
Wmmaﬁm Al ines his witn What is the

ATIS CROSS-EXAM\NATION T ﬂfar a party examines is ess, :“ ! a;
__sonent nas @ right to cross-examine him. A cross-examination follows :;op::?' “:w :
o the examination-ln-chief, unless the Court, for some reason, pOStPONES  gxamination s
}: T::e essence of Cross- examination i thatitis the interrogation .by oneparty witness? :
s witness called b his adversary with the object either to obtain from such (2 marks)
. s an admission favourable t0 his cause or 0 discredit him. M.U. Apr, 2011
weaken, qualify or

cross-examinat
s gwn cause by what is y

The idea pehind
destroy the case of the opponent, and to establish a pa
nent's weakness. The main objects of cross-examination  gxamination
| value of the evidence (2 marks)
M.U. Dec. 2018

means of his oppo
are to measure the
givenin chief, so as
to expose the discrepancy, and
the case of the party who cross-

_examination (S- 138)

dibility and genera

to sift the facts already stated by the
to elicit suppressed fa
witness.

witness, fo detectand

accuracy, cre
cts which will support

examines the

butitneednottobﬂ

2. Scope of cross
Cross-examination must relate to relevant facts, nao
confined to the facts to which the witness testified o his exammatron-in—chfef.
s. 143)

3 Whether leading questions can pe asked (
ss-exam

~ Leading questions may be asked in a cro
discussed above.)

ination. (This has been

4 ‘Cross-examination of a person called to P

(S. 139) | b
A person summoned 0 produce & document does ot become 3 Witnes=,
by the mere fact that he produces it, and cannot be cmss.examh‘d-_
and until he is called s @ witness.
A witness summoned merely to ?rqduce a
mination, S!

witness for purposes Of cros
oven depute any

Court personally oF may
Court.

canned with Cam
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 be called to those parts of
dicting him.

it which are 4, B
= u
Mon indicates one of the modes >

in which the
Credit of
Ay

IS verbal statements. (S. 153, Exception 2)

mode of impeaching the credit of a witness is to be fo
low). und in
credit of a witness may be im

Wwith any part of his evi
] iden

 Questions lawful in
e cr cross-examinati 3
OMIt) * (Ss. 146-150 & 155) fon (Cross

Witness is Cross-examined

Peached by proof of fo

g rmer sf
Ce Which is liable to be DR

contradicted ;g

examination to

. he may be asked any question which

shaks bis cregit b s | POStion in life;
Questions mi’g :3; Injuring his character. although the answer to

tend directly or indirectly to criminate him or

or i P
tend directly or Indirectly to expose him to a penalty

e

tending to
| 9 fo test the witnes_s. means of knowledge,

o aﬂdh%m for recollection ang belief, and powers

et
mmmﬂy the errors, Omissions, contradictions
and aadi ﬁ?ﬁ':‘?z attacking his characte,
1 s Pty ocing
_' S o !Wfth his pres‘ﬂt
TR
"
_https:// uamehl

S
EXAMINATION OF WITNESSE
ies in the case, 0r
artial in relation to the ;P:me:e
: r imi ence.
o2 Oconvicted of any criminal
{ﬂ) the ha® beed that— amination;
e i 088-€X; ! s S
() 2y 8150 no s may be putin a cr : notbelimi'-edmmew
I ating oS0 T artinetion nee8 10 L chifbu ey
( gtions in © s already bee
e dUe | ne witness @ : :
‘ hthe case; :
0 onwh cxtended {o the whole tthe person who calls a witness
ybe o its discretion: perm! mstances. (A reference may
: Court ay, In = under some leCl! DBIO\V-]
) cro s"”‘amme-]-nmgsion on hostile witnesses, ¥ ffences
to the disct n for certain ffence,
T ovidos that n @ PIOSES L Lo mmit any suee e
i Lgutd below-), o r o t?a'll not be perm ssibleto 8 to the
g herein (522 of consent is in jssue, it S mination of the e az#-ﬁﬂ. N
e questloit'\ uestions in the CTOSS’E’::ma| expe nce of such :
igence of 10 ﬁ”chlracter or the previous S he quality ofcnns&ﬂt-- i
g Immoara?w for proving Such e < amended by the %,
ey prrfof ;)ﬁeﬂces referred t0 3b%‘fz86(i 276-AB, 376-8. 376-C. A
The lis . ss. 376, -A,
(Amendment) Act, 22; g) ';I:f.t'rsu: ~djian Penal Code.

-DB or 376 :
376-DA, 376-DB witness (8- 159) wing three ways®
impeaching th et e be impeached in the fol m@“

The credit of a witness mayconsen ¢ of the Court -
the adverse party (or, with the v s
i il t 13
him): e testify tha :
1. Bythe evidence o PErSONS VALK orny of credt
" ofthe witness, believe MR L iped,
2. By proof that the witne.s:ad any other
‘ c}'a bribe, or has recel
evidence. ent i
3. By proof of a formet pne
s which is liable
However, it may a;:z:;
be unworthy of -

canned wit

am

canner



THE INDIAN

s offered to
) show that
given by A or in his pr;(s)::czrew

is admissible

: " afiectin a slight

i » OF (i) if the 'ight degree, the Court's opi
2o and the here s agreat dispro ourts i
rfrom Portance of the ev?g on between
ence.

S any questj
although such QUegzo?s'anIﬁes which it regard
urt, umess‘;;]"qwﬂes may hav: sosr::
deteey f’efate to facts in issue
wé e Court ':nme whether or not the
4o or annoy, orUSt forbid any question
Y offensive iy o 1o though
gas " OM.(S, 152 i
scandalo, )

EX mmmou OF WITNESSES

,when the legitima
estion

h the credit of that witness.

a woman is @ fact in issue in @ particular
r she had become pragnan_&. by a
Indra Kumar Hazra, 65 1C 692)

s to recover mainte '

to prove non-access

(Rozario V. Ingles.

n held that, in proceeding
t to the wife

be allowed.

parﬁeulfﬂf
first record the
to be allowed

gom. 468)

The practice gener
question is objected to as
question itself and then to

or not.
Exclusion of evidence 1o contradict answer to questions Mﬂi

ally followed by courts in cases W
being “indecent’ or «gcandalous” isto
give the court’s ruling on whether it i

veracity (S. 153) .
When a witness has been asked, and has answered, any At :

srelevant to the inquiry, only in S0 far as it tends 0 shakeF
’f'"s character, no evidence can be given to contradict him but, it
alsely, he may afterwards be charged with giving false

Exception 1 — If a witness i$ asked whether he has €€

convicted of any crime and denies it ovidence may be giver

conviction. b
Elxoeption 2 —Ifawit

impartiality, and answers it bY

contradicted. [See lllus. (d))
lllustrations : (@) Aclaim

of fraud.

The claimant s asked whether:

afraudulent claim. He deniesit.
Evidence is offered to:
The evidence s not

s
e

ness is asked any question tendind

canned wit

am
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dicti co .
ting the allegeq 1. .Ctn
fact that B & Na fact
as sgg Which
Non

lor iﬂ.Le_hore.

- Ineach of th

~ charged with gjvi ese cases :

WA ;wfth giving false evid, the Witness migh;

-7 (d)Ais asked wh e 'Oht, if hig

9fBagainst who ether his famil denia g, -

it " has not haq "2S fajgq
ab ,

F[B de es eviden
'to'-nnpemeasc,,ﬂ' He may be co 5l
his il"!'Ipam-amy ntradic

'00(1
~feud
With g
g

ted on the

ved (under the

)any fa G

/afly fact tending to jm i

iS impartigi
ality,

L T
his is a salutary ruje
» &

%n:_l .1 Nied,

prd
Peach

nd s

p::y qf telling the truth to
Y Is a hostile witness.

different story from that

a Sessj
S8 tﬁ"s a

.. mb"?; the Mag Istrate does ot
| Ing to note that Act s
B Al s rily make him hostil
stile.

/ avoiding th,
ng the confusion preya Use the ey .
8.8 dis Pression *hostile

fel un,
a dISQreﬂO:Z:‘Eng”Sh law by the

e
cro; Part v
sa-examfﬁ?h?[:m him, sucha

Witness; he

e Court to allow

a3

In

wm,m-mu OF WITNESSES 193

e Court. A discretion is giventothe Court to
ss-examine his own witness as hostile.
o asked leading questions (S.143), orquestions as
ments in writing (S: 145), or any questions under S. 146,

impeached (S.155)

ibiting the asking of leading questio.
pmhlb 4 n that a witness 18 always biasedin favour

nthe assumptio ¢
him. This rule must of necessity, be relaxed when the witness et 4
site feeling viz., when he, by his conduct, i.e., attitude, 75 YRS

ive answers, SNOws that he is hostile o

or unwillingness to g

i : Court, in such @ case, may, in its
rmit a party to put any question to his own witness which might
s-exam'ination by hi i
witness, although the p
s-examination. Itis to be rememb

oithe Court to permit “cross-examinat‘non" is absolute andi

question of “nostility” or adverseness.
Merely giving unfavourable testimony cannot be enough to declare a
witness hostile, for he might be telling the truth, which goes against the party
calling him. He is hostile  he tries to injure the party’s case by suppressing the 5
mih, The Court has, by this section (-6, S- 1 98IREE given a very Wi TeE
discretion, and is at liberty 10 allow a party to cross-examine his witness:
(1) When his temper, attitude, demeanour, etc., inthe witness-
a distinctly hostile feeling towards the party calling him; of
sentiments, he does not exhibitany _
called to prove:

to whathewas
shows thatheis

nstoa party‘sownwim

utting of leading questions does not
ered thatthe discretion
ndependent of any

box show

(2) When concealing his true
feeling, but makes statements contrary
and by his manner of giving evidence and conduct, S _
not desirous of giving evidence fairly and telling the truth to the Court-

If a witness is allowed to be cross-examined by the party calling
the ground that he has turned hostile, the ontire evidence of such a\
does not become worthless. The Court can, in st consider
evidence, and a part of the evidence can be Us
prosecution or in defence

ecisions

be rejected, in whe
he is declared tobe @ hostil

1976 S.C.C. 566)

of the acc R
As is clear from @ series of d ons of the Supreme &
of a witness is not necessa
e witness. (Ravindra KU
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i (8. 138)

lion of 5
" " m-n ess 3”1}89(?
"Nation,

1810 be directe

*ion; and jf to the ey,

n6W matter s,y 00N of

n K
b“n alreag ndlsPuled- or

Y sufficien
tly proved in the opinion
Ofthe Coyy

characte,

o OF May be
cro ,
53 above ) SS-examined and re.g
~eXamingg : §

. L:HE
LATING T0 corpop

56-157)  CRATION

atwhig

Circumst, :
350 the reje ances, if proved, would

wmuormmm

ny. Certain conversation
jew. S proparadnotosof ttena
ew. At the trial, S gave evidenc
ith B. These notes were tendered by t
w:ng testimony of S, when he deposed to what had
d. State giving reasons whether the
made rds, are admissible in evidence.

the accuse

by S, s00n afterwa

notes of attendance prepared by the solicitor are stal
157 of the Evidence Act, and as

. mg'r;»eaﬂing of Sec.

[39; Bhogilal Chunilal
G. RULES AS TO REFRESHING MEMORY
(Ss. 159-161)

Awitness may refresh his memory by referring to —

(1)any writing made by himself
(i) at the time of the transaction
rwards that the transaction wa

ting made by another person,

(2) any such wri
and known by him to be correct, while his memory w
if he is an expert.

(3) professional treatises, ;
Awitness may, with the Court's permission, refertoa copy of th
towhich he might refer if it were produced, provided thare- a

fornon-production of the original. (S. 159) He may also /
inany such document, although he has no recollection of t
that the facts were correctl the document. (S-

concerning which he i queaﬁongﬁig
(ii) so soon afte s fresh in his memory;

keeper may testify to facts recorded

of business, if he knows that the books were Cor= - L
have forgotten the particular
Any document to refresh
who may cross-examine the

Sections 159-161 deal With 1C
Witness may refer towriting !

‘Although a witness

canned wit
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]  Itis for the C
'.-I *, “MW

—

e G0t ™2 less it aand
ssist et the documert. U to enable it to determine its
@ {o matters of State, or admissibilty; 2l

ourt to determine the

, O Thig other gvidence — AR,
ime o??; Where the writi bc:: (b) take he transiator to keep the contents secret, un!ossthodowmeqt
robable th:: “ rl,';::g has © dil;dba given in evidence. (S. 162) Ch
. "y . it becomes clear thatthe Court cannot

123 and 162 together,
e he possible injury to the public interest which may result

SOome wee + @ witn into t
believe that :seane”“o"mmqw: ”ﬂme:qmﬂrgslura of the document in respect of which privilege Is.ddmcﬂ
5@ of for the py s iy o s.123. Thatis @ matter for the authority concerned to decide; but the
Diaries c;p?se of re . wu'gomﬁetent. and indeed is bound, to hold @ preliminary enquiry, i
ess in rrister a;wd BT:::M'A%;? | determine the validity of the objections to its prc;‘ductt;on. a;::nﬂ;:tr:l'act::z .lg
2 case of dacoi . into the question as to whether © ev an
na ; ity, ref i . jolves an enquiry Into ¥ q . :
the Pﬂxr’rs;nadm's_‘sibre in ew;ersz: eg f ofair of State under S. 123 or not. (State of punjab. v. S- S- Singh A.LR 1961
use of the p ";:? Give reasons. - an Xrefregp } 5..493)
hama, ‘ the pu ool Aftairs of State |
by ;?;m;dgeg after it w;goﬂiz:ef was “:23 f At the time when the Evidence Act was enacted, ;daizzltl::f Sﬂt: may
5 ; | have had a comparatively narrow context. Having rega notion about
“affairs of State” would

ct. (EmPGFOr v. M.
) a ETH
’ nd duties then prevailing,

Jocument used henp

e docum _um);oa witness to refresh his m 4 meant matters of political or administrative character
the1rnafreesh his memory is not uesed 2 national defence, public peace and secu

the document is admissible - But the inevitable consequen

opAK of the State is that the State, in pursy

Question at j: BT
admit Issue was to an increasing extent, activities
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Questions or Order
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165 of theActhas peen examined by the Supreme Court
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een observed that cou
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ROPER ADMISSION
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