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- Law Relating to Women & Children .

LAW RELATING TO CHILDREN : e

leadership in putting the rights and well being of children a

R o/ K. Mokal,

22- LY s e,

3 ': = ""l;: &3 . e; 1
14 P ﬂ.ﬁfﬁ gre of a Cuumrj.
s nder a duty to

o
o
-

Children are being considered as “a supreme impo It is said that every R pe such that, the,
depends on the welfare and well being of 1ts Chlll;l;i?gs g develﬂpmﬂt’:s e

protect and develop it biggest assets 1.e. Human humanity- ‘

5 5 . . f
should be able to contribute to their will being aqd welfgre 0 e
Carol Bellamy Executive Director of United Nations Children Fund pt held awouﬁtable for thei

b, : . " ' St be 2y ’.'r : ~
“Governments, as well as, international 0rgamzatfﬂ55 ﬂﬁumﬂcem’ and those who fail to do
' ove all € '_ 5

so, must € made accountable”. 1 in 1989 is being considered as j

The United Nations Convention on Right of Child hel 51 for' b ealthy and natura
milestone, as far as, right and privileges of children are ECE)III‘G;:& <ocial and physical growth,

development of children, an atmosphere, suitable and conduciv B s thev are
’ ’ 53 : 0 men ) dsS L:? dI'C

should be created, other wise, there can never be proper polltlcal gr O‘Yth and de?elegﬂy society, care
the greatest gift. This status of a child is linked with future of nations, but In & B icular] :
affection and love was bestowed on child, but gradually with development of society, particularly
a Part of social justice

after industrialization and Urbanization, the child related Programmers as : |
started pouring in urgent steps and welfare measures, both at National and International level, w ere

planned by making legislation, but this will not solve the problem. For practical implementation of
social and development polices, we have to go beyond law and look at it from SOC10-economic
perspective.

'. At the International level, great concern has been raised for welfare of the child with the
gdoPthn of the Charter of the United Nations which reaffirmed its faith in fundamental human richts
in dignity and worth of the human person, and also determined to promote social progress and bgucr

standard of living.

Convention on the Right of the Child. 1989 -
The Declaration of the Rights of Child ado '

_ ' _ pted, but U. N. in the year 1989 whi o
asserting the r;ght of c]_mldren. However, comprehensive and enfor}t;eable leg.': ?mh g e
This Convention on right of child, in the year 1989 has guided the Pripg: ?Stﬂu'?"e“t i urged
children” i.e. essential needs of the children should be given highest o lerst o the
?eﬂf{urces. The Convention consists of 54 Articles, the Convention em hprlprlty lﬂ'allocation of
amily, and urged to create an environment that is conducive to health g o Importance of
children. LBt development of
[t consists of civil political, economic. soci :

: ) ; : al and cultural e
hun;an rlléhts to which children are entitled to — B R Child

- Right to Survival : Includes right to live highe '

t
adequate standard of living. shest attamable standarg of health nutriti d
2 cl::ghtd to l::'otectinn + Includes freedom from all forms of exploi 10N, an
s :
grading treatment and neglect. o Plottation, abuses, A Or

3. Right to development : Includes r-
. - | €s right to education sup
it ¢ Includes - Support fo e
and care, social security, right to leisure, recreation and CUItura]r:caég; . development
tes, were -
s also included.

4. Right to participate : Includes fr
: eedom of expressio
freedom of thought, conscience and religi : e
, religion. PPropriate jnf,
Ofmation and

Main Provisions of the Convention :
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measures to prﬂte@t(}hﬂdren from all fOI'IHS of ph}’SIC ental ViU]{: e i :
. 1. nce, mjury or abuse, neglec
maltreatment or ﬁEPl‘?li?_atlon. While in care of parent, legal guardian or aﬂ}’é()(}; who i:L;‘ ﬂ 'LElLF'tth
for WE:Il-being of the -ch.lld. ‘ | S responsible
Since_ inception, UNICEF was trying its level bES:l to see the promotion of child care by drawing
attention of the Wj}ole w_orld. Th.en severgl organizations came together and committed to huild%
Global Movement for Children with ten point agenda. | :

Global Movement for children :
(1) Leave no child out;
(2) Put children first;
(3) Care for every child;
(4) Fight HIV AIDS;
(5) Stop harming and exploiting children;
(6) Listen to children;
(7) Educate every child;

(8) Protect children from war;
(9) Protect the Earth for children; and

(10) Fight poverty,
UNICEF took a major role in carrying this message into village.

SAARC: -
(""§outh Asia Association for Regional Co-operation (SAARC) consisting of seven South Asian
untries came together to review what is being done and what need to be done to let children
develop to their potential.

SAARC covered good health and nutrition of population, especially, children, adolescent and
women, quality of education, improved drinking water, environmental sanitation; and protection of
children from all kinds of discrimination, violence, exploitation, abuse trafficking and hazardous and

exploitation of child labour.

Children and the Indian Constitution :
In civilized society, the welfare of the child is considered to be paramount, and the state can never

overlook the most valuable assets of the nature of the child. Every necessary step is to be taken by Fhe
state for the proper growth and specific provision for the welfare of the children. Preamble of Indian
Constitution declares all its citizens will secure social, economic and political, justice, liberty of

thought, expression, belief, faith and worship along with equality of status and opportunity; From

this, we can very well say that, «Children” are inherent included n the word citizen.

Fundamental Rights :

Fundamental Rights enumerated in Part
before law and equal protection of law to all per
in this Article prevents state from making spema.l _
speaks of prohibition of all forms of trafficking In human bein
labour. Article — 24 specifically prohibits employment of chil
factory, mine or any hazardous employment.

[II of the Constitution. Article — 14 guarantees equality
Il persons in territory of India. Article — 15 (3) : Nothing

provisions for women and children. Article — 23
gs and other similar forms of forced

dren below age of 14 years in any

%
.1}':".1 e
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ino to Women & Children . i
he C

s . . . ﬁ? i*_?-'-' , -
Release on Probation of good conduct : .o o0d conducts if the & 5 SaeHo be paid to the
The convicted person can be relcased on probation & &0 T ipig case, FEBARER it below the .
offender should be released on probation of gﬂﬂd con "LZ;B the age of . %
age, character or antecedent of the offender, in cases W , 5 :£

group of 21 years.

The Child Marriage Restraint Act, 1929 : | Jrriage itself has 1o
The main of the Act is to restrain the cﬁ% marriage. The m —g‘ ge,__-iis- considered an
declar@qid. Howeyer, contracting, performing and facilitating e 978,

e T Amendmemﬂ'}d?eg;:; villc;. INO doubt, this Act has reduced

bo??n?the girl to be twenty i:meLand eighteen y POCLEE
> ' ' s not abolished child marriage. : taoe. A7
the number of child marriages but has not @Ilshed chi s ated as a void mﬂl'ljage:» A

Recently, the Supreme Cour iage is to be tre

ere being married. In

Child Marriage:
Vedas, etc. She

Child Marriage was an ancient social custom. Little children of 5 to 10 years W

the Vedic period, women could remain unmarried and continue their study of the '
could study till she was married at the age of 16 or more. She also enjoyed the right of thread

f |
(' ceremony. Later on, in the Post-Vedic period, certain factors which led to lowering the age of

|
| marriage and encouraged child marriage, were as follows:

|i Factors leading to child marriage were —
I = , . .
1. Stoppage of Thread Ceremony and consequently (stoppage of education of girls) and substitution

J
| of that ceremony by marriage ceremony at the age of eight to twelve.

| I ‘
| 2. Stress on keeping the chastity and purity of girls intact by getting them married before the age of

puberty.
Desire of the husbands to beget children, as early as possible, after marriage.

Emphasis on maintaining each caste’s endogamic and exogamic customs (as the case may be) and

keenness for refraining from breaking their customs.
S. Desire of the wards and foster parents of orphaned young girls

chastity was intact.
6. Once the child marriage got started by higher castes, it was adopted by people of lower class. It

further got degenerated into infant marriage.
In order to eradicate the evils of the child marria
ge, the measures to abolish Chj ‘
1ld Marriage

were taken by various social reformers. The efforts made b

: : : y and the d .
| ;eformers Ilke' — a) Raja Ram Mohan Roy, Ishwarchandra Vidyasageail-lcizd; o blayed ) social
( Srahmo ngaj,_Arya Samaj and Prarthana Samaj namely, Keshay Chandra S e leaf:l o the

araswaatl,‘Justme M.G.I Ranade aj.nd others condemned and criticized the cy t = Swa.lml Dayanand
| ek Th;ﬂ‘ movement resultid In enactments restraining child marridge SS Ol'hn of child marriage.
| R ﬂr;l;gf AeStfamt ACT”. i ﬁxmg. the age of marriage as 14 years bllc“ “> = @) “The Child

estraint Act, 1929, initiated by Harbilas Sarda (known as ‘Sarda Act’) 4 ) “The Child Marriage
f girls as 14, and _for boys as 18 years, respectively. °t) fixed Marriageable age for
The Hindu Marriage Act, 1955 raised the age to 18 for girls and 21

I for boys. Section

clause (iii) prescribes the condition that “the bri
) _ ; ridegroom ha
and the bride the age of eighteen years at the time of the man-si;gzl;l}plﬂed the age of twenty-one years

o

to get them married till their
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“Child means a person, who, if a male, has not completed 2 years of age, and if a female, has not
completed 18 years of age™

Section 2 (b) of the Act defines “child marriage” -
“Child marriage means a marriage to which either of the contractin g parties is child”.

The Child Marriage Restraint (Amendment) Act, 1978 (Section 2) raises the minimum age of
marriage as 18 for girls and 21 for boys. However, marriage performed in contravention of this
condition is valid. But the persons who perform, direct or promote such a child marriage, are liable to
punishment unless they prove that they had reasons to believe that the marriage was not a child

marriage. The (Courts have power to issue injunctions to prohibit a child marriage from being

5 vgerfqyned._) — . | i

Section 18 of the Hindu Marriage Act, 1955 lays down that, “Every person who procures a marriage
of himself or herself to be solemnized under this Act in contravention of the conditions specified in
clause (iii) of Section 5 (which stipulates the age of marriage), shall be punishable with simple
imprisonment which may extend to fifteen days. or with fine which may extend to one thousand
rupees, or with both”.

Inspite of these measures, the practice of child marriage still continues to prevail in rural areas
of U.P. and M.P. though it is reported to have reduced in urban areas.

According to “UNICEF’ 2013 Report on the “State of the world’s Children” — 38% of the
India’s women were married before the legal age of 18, and out of the total child marriages, 77%
child marriages occurred in rural areas. The report also revealed that, in all 32% of the world’s child

marriages occurred in India, in the year 2013.

Effect of child marriage :
Section 3 of the Child Marriage Restraint Act states that, the child marriage is voidable at the option

of the contracting party who was a child at the time of the marriage. Such a marriage can be annulled

by a decree of nullity passed by the District Court/Family Court. _
Section 6 of the Act states that, even if the marriage has been annulled by a decree of nullity, the

children of such marriage are deemed to be legitimate for all purposes.

Section 12 of the Act lays down that, a child marriage is nul/ and void if the child —
i) is taken or enticed out of the keeping of its lawful guardian; or

ii) 1s, by force, compelled to go from any place; or

iii) is, by any deceitful means, induced to go from any place; or '
iv) is sold for the purpose of marriage and is made to go through a form of marriage; or

v) is sold or trafficked or used for immoral purposes after the marriage.

Punishment for child marriage : | _ -
i) Male adult above 18 years contracting a child marriage = rigorous imprisonment upto 2 years or

fine upto 1 lakh or both: ‘ ' | ‘ (o
ii) Any person performing, directing, conducting or abetting a child marriage knowing that it is a
child marriage = rigorous imprisonment upto 2 years or fine upto 1 lakh; | | the

iii) Any person promoting or permitting the solemnization of a child marriage = rigorous
imprisonment upto 2 years or fine upto 1 lakh;
iv) Any person disobeying an order of injuncti

imprisonment upto 2 years or fine upto 1 lakh. | ;
It may be note uﬁlere tiat,; a1l offences under this Act are cognizable and non-bailable.

on restraining a child marriage = simple or rigorous
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beneficial to the Children :

% 1) The Juvenile Justice (Care and Protection of Children) Act, 2000 :
e Objects of the Act — = ;

We know that every child needs special care and protection which includes a variety of things
namely, fooding, clothing, shelter nutrition, education, and above all, suitable atmosphere to grm‘:f
and develop to the fullest potential. Major chunk of children does not get these facilities.

"The Juvenile Justice Act, 2000" was enacted by the Parliament, and prior to the enactment of this
‘Act, we had "The Juvenile Justice Act, 1986", which aimed to provide for the care, protection,
treatment, development and rehabilitation of delinquent juveniles. |

The lgggé_g_t"_qeated two types of children, namely, delinquent and neglected children and provided
separate measures for their treatment. B e |
But the present Act took broader view instead of two types of children as provided in earlier Act.
Although Juvenile in conflict with law, to a large extent, is similar with delinquent juvenile. The
provisions for children in need of care and protection are'very broad, and cover wide ranging aspects
of neglects which the children are facing. This Act seeks to cover two types of children, “juvenile in
conflict with law” and *“children in need of care and protection”. | .

The Act envisages the constitution of “Juvenile Justice Board” or Child Welfare Committees for

every district. Both, the Board and Committee are to function as a Bench of Magistrate and enjoy the

power conferred by the Code of Criminal Procedure, 1973.
Board shall consist of a Metropolitan Magistrate of First Class and two social workers of which one

should have a special knowledge or training in child psychology or child welfare.
The Board and Committee have been empowered to have the power to deal exclusively with 3.111
proceedings under this Act rm to juvenile in conflict with law and relating to _chil_dren_ir} neeq of

care and protection.
2) The Children (Pledging of Labour) Act, 1937 : |
U./S. 4 of the Act, “an agreement, written or oral, express or implied, whereby a parent or
guardian in return for any payment or benefit received or to be received by him, .undertak.es to
cause or allow the services of child to be utilized in any employment, shall be void and will be

punished with fine.

3) The Factories Act, 1948 : |
: S. 67 of Act, “No chil::i who has not completed his 14 years shall be required or allowed to work

in any factory (a) for more than 4 72 hours in any day (b) during night. _

-—-—-—-_.--ﬁ"-""-'-

Plantation Labour Act, 1951 : _ . |
= S. 24 : No child, below 12 y::ars, shall be required or allowed in any plantation.

: ibi nt of children at night. _
B dlic.cmp oy be required or allowed to work without fitness certificate.

S. 26 : No child, no adolescent, shall

ipping Act, 1951 : | -
5) gdfg;h?:: psel:;gf be%ow th,e age group of 15 years, o be engaged or carried to sea to work 1n
any capacity in any ship.

6) Mines Act, 1952 :
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Law Relating to Women & Children . _ R | TION OF
"THE JUVENILE JUSTICE (CARE AND FE2
- CHILDREN) ACT, 20007
Question : _ tion to Children)
Discuss the main objects of Juvenile Justice (Care andrPro.tec >
Ac&. 2000. .
\ 70\ e A OR o the Juvenile giistice (Care &

scuss the protection given to children u
Protection of Children) Act, 2000.

Answer :

"The Juvenile Justice (Care and Protection of Children) A _glm,l_@_,'w?%é—ggé—
An Act to amend the Juvenile Justice (Care and Protection of Chfldf‘fm) ACI’_ f Hows:-
Be it enacted by Parliament in the Fifty-seventh Year of the Republic.of India as 10 :

Statement of Objects and Reasons - | |
e. the Juvenile Justice

The Juvenile Justice (Care and Protection of Children) Act, 2000 (1. I
d at providing a

Act) was brought into force on Ist April, 2001. The Juvenile Justice ff}ct was aime :
juvenile justice system for juveniles in conflict with law, and children in need of care and protection,

by ﬂdﬂﬁ@gram.li:ﬁendly approach_in the adjudication and disposition of matters in the 1b¢:~;1
interests of children and for their rehabilitation keeping in view the developmental needs of the

children.
~ In public interest litigation (Civil Writ Petition No. 3447 of 2001), certain provisions of the

Juvenile Justice Act were challenged before the High Court of Delhi. During the course of hearings,
the High Court observed that, some of the provisions of the Juvenile Justice Act merited
reconsideration. Keeping in view these observations, it was proposed to carry out amendments in
Sections 32, 33, 56, 57 and 59 of the Juvenile Justice Act. Accordingly, an Amendment Bill was
introduced in the Lok Sabha on 24/7/2003. Meanwhile, taking cognizance of the said Bill, the High
Court of Delhi disposed of the above said Civil Writ Petition on 28/7/2003. The Lok Sabha referred
the said Bill to the Parliamentary Standing Committee on Labour and Welfare for examination and
report. Before the Standing Committee submitted its report to the Lok Sabha, the Lok Sabha was
dissolved and the said Bill lapsed. '
Thereafter, before re-introducing a fresh Amendment Bill the Government idered it
necessary to revisit the amendment proposals again, alongwith other suggestion considere II‘
Standing Committee from various experts. In the process, further consultat; SIeceived by the
suggestions/views of all concerned were obtained. Based upon these consultati 10113. “:'ere held and
make amendments in other provisions of the Juvenile Justice Act in addition ¢ B Proposcd (©
earlier Bill. Modifications proposed in the Bill, inter alia, intend — O those contained in the
i) to modify the long title of the Juvenile Justice Act, so as to |
rehabilitation of child in need of care and protection or a juvenil “HVEY a wider scope O
the Act, through not only institutions, but also non-institutionga] g s -~ conflict with Jaw under
ii) to clarify that, the Juvenile Justice Act shall apply to all caseg inpprogch;
prosecution for juveniles under any other law: Volvmg detentian or crimind
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- [University Examination Question on the :
MM above topics]

Employment of juvenile or child for begging (415,0p - S. 2 (b) and S. 24)

(c) "Board" means, a Juvenile Justice Board constityted under Section 4-

(d) "child in need of care and protection" means, a child

: : HCE 0 - . ‘.

iii) who resides with a person (Whether a guardian of the child or not) and such person —
a) has threatened to Kill or injure the child and there s a reasonable Iikel?huﬂd of the
threat being carried out, or :
b) has killed, abused or neglected some other child or children and there is a reasonable
' likelihood of the child in question being killed, abused or neglected by that person
1v) who is mentally or physically challenged or ill child or children suffering from ten;linal
diseases or incurable diseases having no one to support or look after,

V) who has a parent or guardian and such parent or guardian is unfit or incapacitated to
exercise control over the child,
vi) who does not have parent and no one is willing to take care of or whose parents have

abandoned or surrendered him or who is missing and run away child and whose parents

cannot be found after reasonable inquiry,
ii who 1s being or likely to be grossly abused, tortured or exploited for the purpose of

sexual abuse or illegal acts,
who 1s found vulnerable and is likely to be inducted into drug abuse or trafficking,

viii)
ix) who is being or is likely to be abused for unconscionable gains,
X) who is victim of any armed conflict, civil commotion or natural calamity;

[University Examination Question on the above topic|

Write a short note on :
“Child in need of care and protection™.

(e) "children's home" means, an institution established by a State Government or by voluntary
organization and certified by that Government under Section 34;

(f) ""Committee" means, a Child Welfare Committee constituted under Section 29;

" means. in relation to children in need of care and protection, a
es in conflict with law, a Board;

(g) " competent authority

Committee, and in relation to juvenil
—ental or a registered non-governmental organization 9t a

"fit_institution' means, a govern 2 * ization is found
(h)l mlt ] organization prepared to own the responsibility of a child, and such organizatioh = %
volunary 015 ndation of the competent authority;

fit by the State Government on the recomme

L ——
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y) all word ~eGS] :
g:)c Shire ls and expressions used, l'?ut. Bo deﬁr}ed In this Act and def; ' :
, 1973, shall have the meanings respectively assigned to th " ?m?] i SR e
em 1n that Code.

S. 3 : Continuation of inquiry in respect of juvenile who

has ceased to be juvenile —
f b ir}qulry A8 b-e en initiated against a juvenile in conflict with | ild |
:)h care anc‘! protection, and qUnng the course of such inquiry, the juvenilewc: ;E o e
then., notf'swthstandmg an_ythlﬂg contained in this Act or in any other law fmli fhel, ; Geasl;eg to '_oe such,
e continued and orders may be made in respect of such persor:m;s i?ls : ;1“ i
, uch person

had continued to be juvenile or a child.

CHAPTER - 11

Question : :

Discuss the protection given to children under the Juvenile Justice (Care and
Protection to Children) Act, 2000.

OR
Discuss the main objects of the Juvenile Justice (Care & Protection of Children)
Act, 2000.
Answer :

‘juvenile’ or ‘child’.

Section 2 (k) of the Act defines the term
ho has not completed eighteenth year of age:

"juvenile" or ""child" means, a person W

in conflict with law".
le who is alleged to have committed an
ssion of such offence;

Section 2 (1) of the Act defines the term ‘juvenile
offence, and

"juveniles in conflict with law'' means, a juveni
has not completed eighteenth year of age as on the date of commi

S. 4 : Juvenile Justice Board —
Establishment and constitution 0
(1) Notwithstanding anything containe
Government may, within a period of on
Justice (Care and Protection of Children
Gazette, constitute for every district, on€ O
powers and discharging the duties conferred or imposed on su

conflict with law under this Act.

f Juvenile Justice Board:
d in the Code of Criminal Procedure, |
e year from the date of commencement of the Juvenile

) Amendment Act, 2006, by notification in the Qfﬁcial
r more Juvenile Justice Boards for exgrusmg tl'_ne
ch Boards 1n relation 1O Juvemles in

1973, the State

——
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(1) When any persm_;a;;cusad of a bailable or non-bailable offence, and apparent] * 1l
; ntly a juvenile, is

(2)

)

‘arrested or detained or appears or 1S brought before
g 3T a Board, such
bail with or - |_th_ m_lt sur ety or placed under the SUpervision of g pmﬁﬁm OSh;-“ oy
care of y fit institution or fit person, l?ut he shall not be so released if {E::EI‘L E:[{):er Sy i the
are ot an t : DAy : °I€ appear reasonable

When such person having been arrested is not re] :

officer in chiiithelpolice station, such Dfﬁ:{;seg?] a?ln :aallflmm;c_ier sub-Section (1) by the
observation home in the prescribed manner, until he can be brought b;gréﬂa l;;} alj.zpt only in an
phhen Suchi DRI IeiSased on bail under sub-Section (1) by the Board, it shall, instead of
committing hlm-ml pnsoq, make an order sending him to an observation hmme (}I‘,El place of
safety for such period during the pendency of the Inquiry regarding him, as may be specified in

the order.

S. 14 : Inquiry by Board regarding juvenile —
1) Where a juvenile having been charged with the offence is produced before a Board, the Board

2)

shall hold the inquiry in accordance with the provisions of this Act. and may make such order in

relation to the juvenile, as it deems fit:
Provided that, an inquiry under this Section shall be completed within a period of four months

from the date of its commencement, unless the period is extended by the Board having regard to

the circumstances of the case and in special cases, after recording the reasons in writing for such

extension.
The Chief Judicial Magistrate or the Chief Metropolitan Magistrate shall review the pendency of

cases of the Board at every six months, and shall direct the Board to increase the frequency of its
sittings or may cause the constitution of additional Boards.

S. 15 : Order that may be passed regarding juvenile —

(1) Where a Board is satisfied on inquiry, that a juvenile has committed an offence, then, the Board

may, if it so thinks fit — - | WG
a) allow the juvenile to go home after advice or admonition, following appropriate inquiry

against and counseling to the parent or the guardian and the jl_w?nile; e

b) direct the juvenile to participate in group counseling and similar activities;

¢) order the juvenile to perform community service; | ‘

d) order the parent of the juvenile or the juvenile himself to pay a fine, if he is over fourteen

ears of age and earns money,
z) direct tl%ejﬁiﬁfﬂe to be released on probation of good conduct and placed under the care 0‘1;
any parent ardian or other fit person executing bond with or wnhqut surety, as the: Boar
g ll-being of the juvenile, for any period not

may require, for the good behaviour and we

exceeding three years; . ' d place
: : : d on probation of good conduct and plac
f) direct the juvenile to be released on p - d-wollcbeing of the jirvenle

any fit institution for the good behaviour
I | ‘ ' iod of three
gmganm;i%ezﬁ;cﬁng the juvenile to be sent to a special home, for a period of i

L .‘.—.\-. :
2 Nl
SRR

d under the care of
for any period not
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2) W].:lo iS juvenile in conflict with law ? State the pProvisio .
such juvenile op pail. (Answer - S. 2 (1) and s, 12) ns concerning release of

3) Define the term “Juvenile in conflict with 14w
aw
not be releaseq on bail. (Answer - S. 2 (k) gl s ]zaal::g S:St'a;(; \;vhen he may or may

4) Write short notes on :

a) Powers of Juvenile Justice Board. (4nswer - §
i % o e 6! SI .
b) Bail of a juvenile. (Answer - S. 12). 12, 8. 14)

!——V—\’w_\\____—\_+_

CHAPTER - 111

"CHILD IN NEED OF CARE AND PROTECTION"
(Sections 29 to 39)

S. 29 : Child Welfare Committee —

Under Section 2 (f) of this Act, "Committee means, a Child Welfare Committee constituted under
Section 29 of this Act.

Establishment and constitution of Child Welfare Committee :

S:29:
(1) The State Government may, within a period of one year from the commencement of the Juvenile

Justice (Care and Protection of Children) Amendment Act, 2006, by notification in the Official
Gazette, constitute for every district, one or more Child Welfare Committees for exercising the

powers and discharge the duties conferred on such Committees in relation to child in need of

care and protection under this Act.

(2) The Committee shall consist of a Chairperson and four other members, as the State Government
f whom at least one shall be a woman, and another, an expert on

may think fit to appoint, of wh 5t R Sy gy

matters concerning children. B '- | |

T nane
Qualification/appointment of members, te
g - son and the members, and the tenure for which they may be

(3) The qualifications of the Chairper e
appointed, shall be such as may be P’’’ ittee. may be terminated after holding inquiry by

(4) The appointment of any member of the Commi

the State Government, if — ‘e Act:
i) he has been found guilty of HpgISe Of‘ pO“;el:: eitleci;ntii;;rul:!j;;d such conviction has not
. volvi =
if) he has been convicted of an offence gin respect of such offence;

been reversed or he has not been granted full pardon

rm of office of members and termination of

L —esceteeeRRRSIPIIRIYE L
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months withoyy ,, =

yowers conferre |
dicial Magistrat. fi:

(~iii) he fails to attend proceedings of the CommIt=>
Rt Al 1d reason or he fails to attend less than three-TOUIEE ==
*"‘3 ~ (5) The Committee shall function as a Bench of Magistrai=®=:

vl

e P b i : ',}?ﬁﬂ Code of Criminal Procedure, 1973 on a MB .:
S8 “the First Class. ik

-
e
r

|' T
e

S et P

Meetings — Procedure and Functioning of the C i
S.30: | | ; , o
(1) The Committee shall meet at such time, and shall observe ==
- the transaction of business at its meetings, as may be prese

| } (@) Achildin need of care and protection, may be prnducéﬁlié: o 4 |

i | }' g3 placed in safe custody when the Committee is not in scssl%f: ’ at ’Ehe time (f
|/ ) Inthe event of any difference of opinion among the membeIS S = = pere there is no g,
any interim decision, the opinion of the majority shall “‘w“*" s
majority, the opinion of the Chairperson shall prevail. -
(4) Subject to the provisions of sub-Section (1), the Committee May & ﬂﬁighvalid by reason of
member of the Committee, and no order made by the Committee S4& be 1 50N of

‘-' FEE--.‘
L
- - r .-—

the absence of any member during any stage of the proceeding.. f' V’f |

~ I edure m regﬂl'i_i L0

Sidual member for b

g. g; : Powers of the Child Welfare Committee —
(1) The Committee shall have the final authority to disp%ﬁé-' of casﬁmg care, protection.
- treatment, development and rehabilitation of the children, as well as, to provide for their basic

- needs and protection of human rights. OSSO
(2) Where a Committee has been constituted for any area, such Committee shall have the power to
deal exclusively with all proceedings under this Act relating to children in need of care and

- protection.

S. 32 : Production of a child before Committee —

(1) Any child in need of care and protectio the
i Tl p n, may be produced before the

1) any police officer or s
ii) any public servant:

iti) childline, a registered voluntary org

| _ anization or by such
agency, as may be recognized by the State Govemmeng :

Iv) any social worker or a public spirited citizen; 4
v) by the child himself: ; ik

P
|

pecial juvenile police unit or a designated'pdliée
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A3) |
observation homes, including the standards and

“)

[ Prakash K ’M”kug

a home €stablishe,
eniles in conflios . .
IBay certify .

) Where the State Government is of opinion that ¢

intained under sub-Section (1), is fit for th

~ main
the managen,.,,

® be provided by,
es under which. ;—H;.-I.I:..'
Sor withdrawn. g
filan and 1s senq
home for prulir:;;-l-_i.:
BEstich as seven tg L :
IS aBsES Sisonsideration to phy .
 ction into obsery,;

institution as an observation home for the purpos*
‘The State Government may, by rules made U
for rehabilitation and social integration of a juventi€, €= g
manner in which the certification of an observation 95 s
Every juvenile who is not placed under the charge ¢
observation home, shall be kept in a reception unit ©
inquiries, care and classification for juveniles according

years, twelve to sixteen years, and sixteen to exghteell? 51
and mental status and degree of the offence committeth ==

home.

. :H}

f f','l ]"': -‘f_r'__: ._

S. 9 : Special Homes — - S
P U LELS s S ap e

y .!.:I J
;—“HF _ er an agrecn]fﬁﬁl L W i'!.

g

"Special home" means, an institution established by a State GO

and certified by that Government under Section 9. e | - Al

(1) Any State Government may establish and maintain either by SCts. as may be requires
voluntary organizations, special homes in every district qr;_j'gl‘ﬁup"%'_ ,, CE . kil
for reception and rehabilitation of juvenile in conflict with law under this == h it

(2) Where the State Government is of opinion that any mSﬁtDﬁoﬂ Othﬁ?a -Ome-eb . m-mg 4

" maintainied under sub-Section (1), is fit for the receptioHN JuvemI _r_;;r@__nﬂlct with law it may

certify such institution as a special home for the purposes of this Act.

(3) The State Government may, by rules made under this Acgpmﬁaﬁkf@f __.;']."-;ﬁvfj_iﬂanagemcnl of Special
homes, including the standards and various types of services to be provided by them which
necessary for re-socialisation of a juvenile, and the circumstanegs: mg@er which, and the manne

in which, the certification of a special home may be granted or\w%hdl‘am
(4) The rules made under sub-Section (3) may also provide for the classification and separation o
basis of age and the nature of offences committed by them

jyvenile in conflict with law on the
and his mental and physical status.

S. 34 : Children's Homes — _
"Children's home" means, an institution established by a State Gﬁvemmeﬂt b l
-1 or y VO Uﬂidf“f

organization and certified by that Government under Section 34
(1) The St_ate Gove_ment may establish and maintain eithe} by its F »
voluntary organizations, children's homes, in every district or it & L association with (i
be, for the reception of child in need of care and protection dllp Qf_‘dIStriCtS, as the case ma
and subsequently for their care, treatment, education tl‘amu; uﬂl}gﬂgiﬁmdemy of any inqul"
(2) The State Government may, by rules made under. thi = dﬁml__‘__".m and rehabilitatior
children's homes including the standards and nature of :e;:ft! Provide f :

circumstances ' ‘ :
under which, and the manner in which, the et L

recognition to a voluntary organization may be granted or ﬂ:l HiCatic
WI *--._-.r+ ;

(3) All institutions, whether State Government ryp or thoads i
children in need of care and protection, shal]. i :S? UD by volunt. . .
g CHod of a;w . 2 OTganizations

commencement of Juvenile Justice (Care and Protection of it
. | .'.141-' I'emn \

registered under this Act in s Iram
nbed, " Nehdment A ¢ 2000
| i ‘.”ll.-,. v I - - ’

A ths from the dotc

I
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]

S. 37 : Shelter Homes — |
"Shelter homes" a home or : |
| mes' means, Or a drop-in-centre et | '
: ~ under Sec
(1) The 'State Government may recognize, reputed and t:ﬂlfabic L;;iﬂlt:;rr;‘j; anizations !
: - 1Y - ons, an

Pr‘f’wde them asslstancef to set up and administer ag many shelter homes gﬁ juvenile H-
children. as ma gl required. ~ es for juveniles or

(2) .The shelter homes referred in sub-Section (1), shall function as drop-in-centres for the children
In need of urgent support who have been brought to such homes through such persons as are

referred to in syb-Section (1) of Section 32.
(3) As far as possible, the shelter homes shall have such facilities as may be prescribed by the rules.

S. 38 : Transfer from Shelter Home —
(1) If during the inquiry it is found that the child is from the place which is outside the jurisdiction

of the Child Welfare C:omrpit?ee,‘, S}u:h Committee shall order the transfer of the child to the
competent authority having jurisdiction over the place of residence of the child.
(2) Such juvenile or the child shall be escorted by the staff of the shelter home in which he is lodged

originally.
(3) The State Government may make rules to provide for the traveling allowance to be paid to the

child.

S. 39 : Restoration and protection of the child —

(1) Restoration of the child (i.e. handing over the child to its parents, guardians, fit person or fit

institution, etc.) and protection to the child is the prime objective of a shelter home. h
(2) A shelter home shall take such steps as are considered necessary for the restoration of and

protection to a child deprived of his family environment.

[University Examination Questions on the above topic|

Write short notes on :
a) Observation homes.
b) Special home.

¢) Children's home.

d) Shelter home.

a Ty ."tl;l-J :t't"l"“
g

Scanned by TapScanner



=
- S

i : plaas e 8 FEMU T IS "1“;““
'An Act to consolidate and amend the law regulating lab

/HEREAS it is expedient to consolidate an
enacted as follows : —

..-_E -

Y

-----

B
L I i

CHAPTER -1
“PRILIMINARY”

-_,."I_,'. -.--.I 4}

Section 1 : Short title, extent and commencement —
(1) This Act may be called The factories Act, 1948.
(2) It extends to the whole of India.
- (3) It shall come into force on the 1 day of April, 1948.

Section 2 : Interpretation —

In this Act, unless there is

_ ‘fi) “adult” means a person who has completed his 18" year o
 (b) “adolescent” means a person who has completed his 15"

18" year;

(bb) “calendar year”
year; |
(¢) “child” means a person who has not com
(ca) “competent person”, in relation to any
recognized as such by the Chief Inspector for the purposes o
inspections required to be done in a factory under the provisio
(i) the qualifications and experience of the person and fa
(ii) the qualifications and experience of the persons

available therein, with regard to the conduct of suc
more than one

factory;
(¢b) “hazardous process” means any process
First Schedule where, unless special care is t

ns
cil

Oor activity in re
aken, raw materia

|_H"._"' I
. n’ﬁ_‘;y

-::'

e il

|- — 4,

d amend the law reguls

. Prakash K. Mokq;

tories ACtg ]948

ol ok !

aafzE

anything repugnant in the subject or context, —

fage; 3 _
year of age but has not completed his

means the period of 12 months beginning with the first day of January in the

pleted his 15™ year of age; e
provision of this Act, means a person or an institution
I carrying out tests, examinations and

of this Act having regard to —
ities available at his disposal; or

employed in such institution and facilities
h tests,
person or institution can be recognized as

examinations and Inspections, and
4 competent person in relation to a

ation to an industry specified to the

finished products, bye-products, wastes or effluents thereof woy

(i) cause material impairment to the health of the persons e

(ii) result in the pollution ofthe general environment -
Provided that the State Government may, by notification i

addition, omission or variation,

(d) “young person”
(e) ‘“day”

means a person who is ej
means a period of 24 hours beginn;

S used therein or the Intermediate or
d—

-

ngaged in or connected therewith, or

» amend the First
Specified in the said
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g . " ! g . : P E

mWE}f means a period of 7 days beginning at midnight on Saturday night or such other night as
» ay be Eppmved in writing for a particular yrea by the Chief Inspector of Factories:

power”™ means clectrical energy, or any other form of energy which is mechanically

; E:“an?mltted and is not generated by humap, or animal agency;
prime mover” means any engine, motor or other appliance which generates or otherwise

g
¥t W

.

provides power:
fransmission machinery” means any shaft, wheel, drum, pulley, system of pulleys, coupling,

Clutch, driving belt or other appliance or device by which the motion of a prime mover is

~ lransmitted to or received by any machinery or appliance;
1) L1 . . . . . . .
@ machinery” includes prime movers transmission machinery and all other appliances whereby

power is generated, transformed, transmitted or applied:;

..I & :
(k) manufacturing process” means process for —
() making, altering, repairing, ornamenting, finishing, packing, oiling, washing, cleaning,

bre::aking up, demolishing or otherwise treating or adopting any article or substance with a view
to its use, sale, transport, delivery or disposal; or

(i) pumping oil, water, sewage, or any other substance; or

(iii) generating, transforming or transmitting power; or

(iv) composing types for printing, printing by letter press, lithography, photogravure or other

similar process or book-binding: or
(V) constructing, reconstructing, repairing, refitting, finishing or breaking up ships or vessels; or

(Vi) preserving or storing any article in cold storage.
“worker” means a person employed, directly or by or through any agency including a contractor

with or without the knowledge of the principal employer, whether for remuneration or not, in
d for a

any manufacturing process, or in cleaning any part of the machinery or premises use
manufacturing process, or in any other kind of work incidental to, or connected with, the

manufacturing process, or the subject of the manufacturing process, but does not include any

member of the armed forces of the Union;

(m) “factory” means any premises including the precincts thereof —
(i) whereon 10 or more workers are working, or were working on any day of the preceding 12

months, or in any part of which a manufacturing process is being carried on without the aid of

U

power, or is ordinarily so carried on,
But does not include a mine subject to the operation of the Mines Act, 1952 (35 of 1952), or a

armed forces of the Union, a railway running shed, a hotel,

mobile unit belonging to the
caged in the activity of floriculture

restaurant or eating place, or a poly house or green house en

or pomology or High Value Crops. |
Explanation Il — For computing the number of workers for the purposes of this clause, all the
workers in different groups and relays in a day shall be taken into account; |

Explanation Il — For the purposes of this clause, the mere fact that an Electronmic Data
Processing Unit or a Computer Unit is installed in any premises or part ther§0f, shall not be
construed to make it a factory if no manufacturing process is being carried on in such premises

or part thereof; | .
Explanation Il — For the purposes of this clause, the term “High Value Crops™ shall mean and

include, — .
and vegetables in a green house or shed-net house;

(i) Plantation of fruits, flowers

(ii) Plantation of exotic fruits, flowers and vegetables;

(iii) Plantation of crops by use¢ of bio-}echnalogy; Pt

(iv) Plantation of medical and aromatic plants and processing industry;
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Section 23 : Employment of young persons on dangerous machines —

(1) No young person shall be required or allowed to work at any machine to which this Section
appllt?S, unless he has been fully instructed as to the dangers arising in connection with the
machine and the precautions to be observed and —

(a) {ias received ‘sufficient training in work at the machine, or
(b) is under adequate sufggjsjon by a person who has a thorough knowledge and experience

[

of the machine

Section 27 : Prohibition of employment of women and children near cotton-

openers —

No woman or child shall be employed in any patt of a factory for pressing cotton in which a cotton-
opener 1s at work :

Pro*trlf:ied that if_ the feed-end of a cotton-opener is in a room separated from the delivery end by a
palrtl'-tlﬂﬂ extending to the roof or to such height as the Inspector may in any particular case specify in
vw..rntmgci. women and children may be employed on the side of the partition where the feed-end is
situated.

Section 34 : Excessive weights — |

(1) No person shall be employed in any factory to lift, carry ' or move any load so heavy as to be likely
to cause him injury. |

(2) The State Government may make rules prescribing the maximum weights which may be lifted,
carried or moved by adult men, adult women, adolescents and children employed in factories or

in any class or description of factories or in carrying on any specified process.

Section 48 : Creches —

(1) In every factory Wherein more than 30 women workers are ordinarily employed, there shall be
provided and maintained a suitable room or rooms for the use of children under the age of 6 years
of such women.

(2) Such rooms shall provide adequate accommodation, shall be adequately lighted and ventilated,
shall be maintained in a clean and sanitary condition and shall be under the charge of women

trained in the care of children and infants.

(3) The State Government may make rules —
(a) prescribing the location and standards in respect of construction, accommodation,
furniture and other equipment of rooms to be provided under this Section;
(b) requiring the provision in factories to which this Section applies of additional facilities for

the care of children belonging to women workers, including suitable provision of facilities for

washing and changing their clothing;
(¢) requiring the prgj.{_igj_g‘gl in any factory of free milk or refreshment or both for such

children; _ :
(d) requiring that facilities shall be given in any factory for the mothers, of such children to

feed them at the necessary intervals.

e ————

Section 51 : Weekly hours —

No adult worker shall be required or allowed to work in a factory for more than 48 hours In any

week.
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LN : r allowed to work ;.
Section 54 : Daily hours — _ 2 dult WO - .
Subject to the provisions of Section 51, NO “EE== it [nsSpector; the flﬂll}’ m hoy,,
factory for more than nine hours in any day. val of the e h‘?aggﬁﬁf shifts.

Provided that, subject to the previous a*P“Pﬂ};der to facilita - o
specified in this Section may be exceeded 0.0

f women —

- ent 0 i
i Section 66 : Further restrictions on emplOYMER ' on o

in their ap
(1) The provisions of this Chapter shall, 10 N

| . jctions, in respect of any WOmap:
I B { supplemented by the following ﬁ,!rther ?;:;fi;n 54 may be granted 1 K

(a) no exemption from the provisions 0 i in any

(b) no woman shall be required or allowed to WOT

/_,I | 6 am. and 7 p. m.

women 1n factories |

in the Official Gazette in respect

ification g = : 0 S,
Provided that the State Government may, by notifica vary the limits laid down in Clause

R €S, o
| any factory or group or class or description c_’f g lovment of any woman between the
"'/ | (b), but so that no such variation shall authorize the employme
/ / hours of 10 p. m. and 5 a. m.

- ] 6
' v
Question (2) : \

. 4 o 4
What are the restrictions on ﬁxe employment of children in factory :

Answer :

j ,I The main restrictive provisions of the Act about the employment of children are as follows —

| (a) The employment of a child below the age of 14 years is totally prohibited. [S. 67].

_f (b) A child who has completed the age of 14 years but has not completed the age of 15 years can
ﬂ | be employed for a maximum period of 4 % hours in a day.

£ (¢) Such child cannot be employed during the nj ‘

Section 68 : Non-adult workers to carry tokens —
A child who has completed his 14™

year or an adolescent g
any factory unless — hall not be f'equire
(a) A certificate of fitness granted
manager of the factory, and

Ctl n 69 is , :
‘ | In t r of the
(b) Such child or adolescent carried while he js he Custody of the
certificate.
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T or of the factory a notice requiring that such person or young person.
X ﬁgﬁ may_sw.th,e Tlgﬂaw;; wz_f;?ng surgeon, and sucll_gc_gsqn or y{li:ll‘lg person shall
o mﬁ;&;e;spectﬂ diréets, be employed, or permitted to work, in any fac;??n “m’la;'i}? = ;S o

examined and has been granted a certificate of fitness or a fresh certificate o Ih_ess, S e may
be, .gﬁde‘f-“géaﬁbﬁ 69, or bas been certified by the certifying surgeon examining him no young
person. :
Section 99 : Penalty for permitting double employment of ch;!d 3 R
If a child works in a factory on any day on which he has already been working "}11_ e ry -,rl ¢
parent or guardian of the child or the person having custody nf or control over him c:lr goo?mm g rfm?”’
direct benefit from his wages, shall be punishable with fine which may extend 'to RiA1, - unless it
appears to the Court that the child so worked without the consent or connivance of such parent,
guardian 'rsan-

o \ 5
Of);fx . Facilities & Conveniencies to workers/women/children:

uestion (3):

What are the measures to be taken by a factory in respect of the health of the
workers ? ‘
Answer :
| M'yfa_mlf must take appropriate measures as per the provisions of the Act —
a) to keep its premises in clean state:
b) to dispose of wastes and effluents:
€) to maintain adequate ventilation and reasonable temperature:
d) to prevent accumulation of dust and fume:;
e) to avoid over-crowding:

f) to provide sufficient lighting, drinking water, latrines and urinals,

Question (4 ):

What are the measures to be taken by a factory in re
spect
workers ? = Yy pect of the safety of the

and spittoons. [Ss. 11 to 20].

Every factory must take approﬁriate measure 1S]
: | S as per the provisions of -
a) to fence certain machinery; | E 7,

b) to protect workers repairing machinery in motion:

¢) to protect young persons worl working on dangerous machines:
d) to maintain hoists and lifts in good condition: ‘

€) to protect workers from injury to their eyes:

» £a8, fumes and vapours:

g) to protect workers from fire, etc. Sections 21 to 41
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workers ?
Answer :
Every factory must take a
a) facilities for washing:
b) facilities for sitting workers while they are on work;

¢) facilities for storing cloth; '
: INg not worn during working hours : - - - _ . _
the case of bigger factories P g g hours and the drying of wet clothing (in

d) first aid boxes and coupboards:

e) canteens (in the case of bigger factories only):

f) reﬁt room_s and lunch rooms (in the case of Bi;ger factories only):

g) creches (in the case of factories employing more than 30 women workers only). [Sections 42 to

0].
Question (6):

What are the restrictions on the employment of children in factory ?

Answer :

The main restrictive provisions about the employment of children are as follows —

a) The employment of a child below the age of 14 years is totally prohibited. [S. 67].

b) A child who has completed the age of 14 years but has not completed the age of 15 years can be
employed for a maximum period of 4 4 hours a day.

¢) Such child cannot be employed during the night time i.e. from 10pm. To 6am. [S. 71].

d) Such child must have a certificate of fitness granted by the Certifying Surgeon. [S. 68].

e) The Manager must maintain a register of child workers in the prescribed form. [S. 73].

f) A child who has completed the age of 15 years but has not completed the age of 18 years can be

employed as an adult if he has a certificate of fitness for a full day’s work. Ss. 68-69].

I e o g . o hm . am s @

-_—"""» > > — —H¥ ——>—>——————

____-‘
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d without whic}h .

n i | : ] ‘. [ :I et ; - -_=I~-.- r %
HUMAN — | ‘) ',..II- y
RI : . :. 3 h ; ‘.- = tljre, an |
Humap, Rights de HTS AND WOMEN hcrent mtﬁizﬂl;: natul'e of human being are

. notes all those rights which are 1nhere i
ca g ) | ala
'y ::ncg ;;T asd human beings. The human rights being Z“;l um Pa alities. thedmtelllgence, talent ;. .
Or development of indivi onality an 0 e demands.
p of individual pers ty d c:thﬁﬁhlg‘hard Elieen rooted custo -

CO 1 iy .
fiSCience, and to enable them to satisfy the spiritual an r becaus€ O

There are certain groups of human beings, which either by n&‘tﬁfe GF;’:S migrant wWOrkers or perg,
are weak and vulnerable, such as a children, women, disabled pf:fs d:) pOSSES Human Rights ,, -I
belﬂﬂgiﬂg to a particular race. However they being human bgln ¢ ivileged and deprived Et"‘“‘“*"‘-.-!
fundamental freedoms. But their rights have been violated by VeI privi been‘ concluded under (|,
for S.E'cm'ing a place for themselves. The number of Conventions have N
auspices of the United Nations to protect their Rights. |

TIONS :
ame into force 24 Octohe,

o LY
[A] PREAMBLE : M [ 2y
We the people of the United Nations determined i) to save succeeding generations from mcjﬁ‘_‘_ﬁﬁzu

of war, which twice in our lifetime has brought untold sorrow to mankind, and ii) to reaffirm faith i,
ggdizl;nml hl;man rights, in the dignity and worth of the human person, in the equal‘ rights F:.[‘ men
i f:: 3::3 ﬂ;patv_:ms, large and small, and iii) to establish conditions under‘ which justice an(
et Obligations arising from treaties and other sources of international law, can b

[B] -PURPOSES AND PRINCIPLES :
Article 1-: Th‘_e purposes of the United Nations are -
a) To maintain international peace and security;

) I
b 1

cultural or hUIHHHit&Ti&H ch I, a . O ! O uman r d
2 ract § i I t1 '
aracte . nd n promoting and Cncouraging respect for h 1ghts :
for fundamenta] freedoms for al| without distinction as to race, sex language or reli' ' . 206
3 2 ] lgl()n;

Article 8 : The United Nations sh '
g ; | all place no restrictions on the eligibili
participate in any capacity and under conditions of equality in its piizzig;;lgntyd Ofbm.e(-lr} and women to
subsidiary organs.

UNIVERSAL DECLARATION OF HUMAN RIGHTS -

[A] PREAMBLE :-

people of Member States themselves and am
ong the peop]
;‘;ﬁ;;ﬂ; i??hel;i Asstetml:;_l{y recegmends to every ind?vidi; and
pect to Human Rights laid down in the D “Very or
eCl&l‘aﬁon gan of the society, to do

[B] Enumeration of rights in the Declaration :-

>
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i) Civil and Political Rj :
ghts :- Articles 2 to 2] it P
throughout the World. e I deal with these rights generally recognized

Artfcle 3: Prohibition against torture, inhuman or punishment.

i;-?(:]le 6: Recognition as person before the law.

Anfcle 7: Equah_ty before the law and equal protection of law without any discrimination
Icle 8: Effective remedy before the national tribunals. b

ii) Economic and Soci i R icle : :
. ocial Rights : - Article 22 to 27 of the Declaration, deal with economic-social
Art!'(: e 22 :- Right to social security.
Artfc__e 23:- Right to work and free choice of employment.
Artfc e 24:- Right to rest and leisure.
Art:_lc. e 25:- Right to standard living adequate for health of himself and of his family.
Article 26:- Right to education.
Article 27: - Right to participate in cultural life.

COVENANT ON CIVIL AND POLITICAL RIGHTS :

Many rights enshrined in the Covenant on Civil and Political Rights have been recognized specially
in the Indian Constitution as ‘Fundamental Rights’. The Covenant on Civil and Political Rights
consists of 53 Articles and is divided into six parts — while in Parts I, II and III, various rights and
freedoms are enumerated, the other three Parts are devoted with implementation procedures for

effective realization of these Rights along with the final clauses.
Substantive Rights : Part III deals with specific Rights of the individual and the obligation of the

States Parties.
The States Parties to the present Covenant, undertake to ensure the equal right of men and women to

the enjoyment of all Civil and Political rights set forth in the present Covenant. [Article 3]. Following

are the substantive rights —

1) Right to life [Article 6].

2) Freedom from slavery, servitude and forced labour [Article 8].
3) Right to liberty and security [Article 9].

4) Right to fair trial [Article 14]. |
5) Right to recognition as a person before the law. [Article 16].

6) Right to marry and form a family [Article 23].

7) Right of the child [Article 24_1].
8) Equality before the law [Article 26].

9) Rights of minorities [Article 27]. | YIS 20
The above rights set in the Covenant are not absolute, and are subject to certain limitation —

VENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS : ‘
e ic, Social and Cultural Rights is consisted of 31 Articles

The International Covenant on Econom
which are divided in five Parts.

_._—_
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4w Relating ¢, Women & Children . ’ FLEM DR ) dfﬂﬁﬁﬂ iel
ABNCEEE e . Riohis -

Part | deals with the Rights of people to self-determind Sy é‘e the follow1ng Rig
on Civil and Political Rights t, whfgylﬂ@lﬂ ey ,
tl:))ther rights are enumerated in Part I1 of the Covenan o Lol ,

Right to work [Article 6] iole T10ME

- ‘ cle /1PPS:
2) Right to just and favourable conditions of work [Ar i
3) Right to form and join trade union [Article 8]. s, ole 10].
) Right to social security [Article 9]. e and fami y N

S) Rights relating to motherhood and childhood, marriag
6) Right to physical and mental health. [Article 12]. (YR L OF DISCRIMINATI()
CONVENTION ON_THE ELIMINATION OF ALL FO
= ENTION ON THE ELIMIN/
AGAINST WOMEN :
[CEDAW] : :
' CEDAW adgm:efi in 1979 by the
Against WOMERL =" 1 bill of rights for wome;,

Convention on Elimination of Discrimination ‘
discrimination against womep

: : a
UN General Assembly Assembly, is often described as an m?tr::tes ;
Consisting of a Preamb]e and 30 Articles, it defines what f?m’:ls . Convention came 1nto force In
for national action to end such discrimination. ,

and sets up an agenda

1981 presently the Convention has 163 States Parties. . anv distinction, exclusion of
The Convention defines discrimination against women as —...any

ig : iring or nullifying the
restriction made on the basis of sex, which has the effect or purpose of H?lpf‘ tafu SR 2. basis of
se by women, irrespective of their marital § ’

recognition, enjoyment or exerci ‘ ” .
| _ ical, Economic,
equality of men and women, of human rights and fundamental freedoms in the Polit

Social, Cultural, Civil or any other field.”

Principles to condemn Discrimination Against Women :- . |

By accepting the Convention, States Parties condemn discrimination against women in all it
forms, agree to pursue by all appropriate means and without delay, a policy of eliminating
discrimination against women and, to this end, undertake :

g) To embody the principle of the equality 1§ [ n
other appropriate Legislations if not yet incorporated therein, and to ensure, through law and

other appropriate means, the
h) To adopt appropriate legislative and other measures, including sanction Wherever appropriate,

prohibiting all discrimination against women:;
1) To establish Tegal protection of the rights of women on ap ¢qual basis with men, and to ensure

through competent national tribunals and other public institutions, the effectjve protection of

women against any act of discrimination:
J) To refrain from engaging in any act or practice of discrimination aga:
. s Py , o : dgai
that public authorities and Institutions shall act in conformity with thigs oll;ﬁgw? ERG: Lo ensure
. : alion;

L] ™ -

k) To take all appropriate measures to eliminate ISCrimination against
organization or enterprise; . Women by any person,

I) To take all appropriate measures, including legislation to :
3 lllodlfy or abOh N
sh existing laws,

regulations, customs and practices which constitute discriminatiop, agaj
m) To repeal all national penal provisions which constitute discnmmaﬁgamst WOmen;
Thus, the Convention is the only human rights treaty, which 'aﬂir;i&%‘&;mst Women,

women and targets culture and tradition as Influential forges shapin
relations. It affirms women’s rights to acquire, change o \
fetain the
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d an : &
household work. Motherhood was universally respecte Mugr{g _the British
husband, children and home was proverbial. : i qfx_"ha“gm dllnas;:lla- |
The attitude, behavior and living pattern of Hindu sOCK tural life of _Constitution of Indiy

; : 10-CU ; the e .
regime due to education and western impact on the sn];:zen the drafting Ofl;s of the Constitution were
The most important event after independence has bect = The frame ealized that equalit,

~ gy . : ML@ ex T'heyr 3 . :
enshrining the principles of equality, liberty ey SR female s€X- liminate inequality an
aware of the sociology of the problem of emanicipatio . 1ant in order to ducation an
gy . It was eviden to promote education ang

was important for the development of the Nation. It P £
: o : rights. to protect WO 'om
to provide opportunities for the exercise of human righ e of the State 9 the Preamble of the

economic interests ofwomen. It became the obj ey were enshrined 11

exploitation and provide social justice. All these ideas Justice : social

Constitution of India. are to all citizens — 7 1" Cla Z

The Preamble of the Constitution of India resolved to SﬂC]ief faith and WOI'S_I‘HP: Equa 1%~ of

- economic and political; Liberty — of thought, expression, be: ajssuriﬂg the dignity of an individua

status and opportunity; and to promote amongst them — fraternity L AE India guarantees certaip

'~ and the unity of the Nation. To attain these objectives, the Cons d expression, protection of life ang

- Fundamental Rights and Freedom, such as, freedom of Frl-'lﬁ'ed_1 anl in the same manner on the basis.

| personal liberty. Indian women were beneficiaries of these rights 1

inter alia of sex.

P [ndian woman to he,
otion of
d the devO

Pursuant to the request by the United nations General Assembly to prepare a reporf Ottl ;h.c Sltﬁltui{fuf
women 1n India, a Committee on the Status of Women in India (CSWI‘) ":35 constitute f:n bL1} ear
:'; 1971. The Committee submitted its Report entitled “Towards Equallt){ , tht_a Report as been a
landmark in the social history of India heralding a conscious change in attitudes, behavior, law

F establishment of special institutions and creating both, infrastructure, and environment for equality
for women.

CONSTITUTIONAL Provisions to safeguard women’s interests :

| { Lol w1 &
Question (2) : %2{( 2O [T B gy

Discuss the Constitutional provisionsfor the
how does it safeguard the interests and rights

. OR
Discuss the provisions with respect to the protection g

ainst discriminats
women guaranteed under the Constitution of India, . discrimination of

benefit of the women and explain
of women,

Answer :

r[ The provisions regarding women in the

Constitution of India
(3), 16 (1), 16 (3), 23, 24, 39 (D), 42, 51 1

contaj ‘
A and 243 (T). They are 254 in

a8 1 Articles 14, 15 (1), 15

Article 14 : Equality before Jaw :
“The State shall not deny to any person, equality before
within the territory of India”. the law or the €qual Protection of the |

!

aWs
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Article 15 : Prohibiti o
: : ibition of discriminati .
birth : rimination on grounds of religion, race. caste, sex or place of

1) The State shall not discrim; :
. ISCriminate against any citizen o : :
place of birth or any of them. Y n grounds only of

2) Nothing in this Arti
icle shall prevent the o ek S
children. P State from making any special provision for women

religion, race, caste. SeX,

and

appointment to any offi dpp oty for all eitizens in matters relating to employment or

S v y otfice under the Sta’ice.'
any of them, ai)é ?I?eﬁ;}l;;f?;m(}]’rD;‘i;iiiill?tll‘l ?tr?:lce: caste, sex, descent, place of birth, residence or
under the State. ’ ated against, in respect of any employment or office

3) 32;13“21%;11:1&:2312 i‘rzgelzhi{llegfe;e:t Pgrl tiame?t frrom making any law prescribing, in regard to a
e a—— withilf’ aystate m- Spf)m men to an office unlder the Governm;m or any lc_:ucal or

_ {nin, nion territory, any requirement as to residence within that
State_or Union territory, prior to such employment or appointment.

4) Noth_mg in this Article shall prevent the state from making any provision for the reservation of
appointments_or posts in favour of any backward class of citizens which, in the opinion of the
State, 1s not adequately represented in the services under the State.

4-A) Nothing in this Article shall prevent the State from making any provisiﬂﬁ for reservation 1n

matters of promotion to any class or classes of posts in the services under the State in favour of the

Scheduled Castes and the Scheduled Tribes which, in the opinion of the State, are not adequately

represented in the services under the State.

5) Nothing in this Article shall affect the operation of any law which provides that the incumbent of
an office in connection with the affairs of any religious or denominational institution or any
member of the governing body thereof, shall be a person professing a particular religion or

belonging to a particular denomination.

Article 23 & 24 : Prohibition of traffic in human beings and forced labour : -
1) Traffic in human beings and beggar, are similar forms of forced labour, are prohibited and any

contravention of this provision shall be an offence punishable in accordance with lawtw. |
2) Nothing 1in this Article shall prevent the State from imposing compul_sory service for public
purposes, and in imposing such service, the State shall not make any discrimination on ground

only of religion, race, caste or class or any of them.

f policy to be followed by the State :

Article 39 : Certain principles o .
' ' ' | ‘ that

1, in particular, direct its policy towalzds securing W @ |
:‘)hetl?;a ct:tiszhezil meII: and women equally, have the rlghf to an adequate means of livelihood;

b) there is equal pay for equal work, for both, men and women

¢) the health and strength of workers, men and women, and | :
abused. and that citizens are not forced by economic necessity to ente

their age or strength.

the tender age of children are not
r avocations unsuited to

relief : _
rk and for maternity

nditions of work and materni
t and humane conditions of WO

ovision for just and humane co
ision for securing jus
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- Article 243 (T) : Reservation of Seats — S to sive constitutional status to th
' aj. It seeks to provide democracy of grassroo ﬁﬁiiﬁ ‘mﬂ 4 d 'for: women, whether they g,
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- The Uniform Civil Code is one of the Directive Principles of the Constitution of India. The wordings
-of clause 39 were identical to Article 44. Sub-committee has recommended that clause 39 should be
drafted in a manner that while the Uniform Code was highly desirable for its citizens, it ought to he
made applicable on a voluntary basis.

) The main objections were raised against this provision in the Constituent Assembly, viz. that

it would impinge upon the fundamental right to freedom of religion guaranteed under Article 25 in

'the name of culture under Article 29 of the Constitution of India, and secondly,

“to the minorities. While Article 25 guarantees freedom of conscience and religion, the Uniform Civil
Code divests religion from personal law and laws governing marriage, successi |

| : : _ on, inheritance, etc. |t
must be emphasized that the object of the Uniform Civil Code i o .
i 1S not to impinge upon religious

it would be tyrannical

‘The idea of a Uniform Civil Code has two aspects — uniformity «of law between all the

communities, as well as, uniformity within the communities with
rights of men and women. |
The reply to the second objection wasgiven by Shri K. M. Munch:

- . : : . unsni. t i
Committee in the Constituent Assembly. He said — “Nowhere in thel'];’dih:n xsﬁefl_ﬁf the Dfﬂf‘tl‘;fr
| | usiim countries e
tas to prevent the enactment of @

out any discrimination between the

personal law of each minority has been recognized as so sacrosanc
Civil Code”. |

Dr. B. R. Ambedkar, the Chairman of the Drafting C
supporting the need of a Uniform Civil Code, stated — “We have in i
laws covering almost every aspect of human relationship. We have a yn:
Code operating throughout the country A
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invade ' : : -
Soni S3ﬂ5f:; 1S mar?age and succession, etc., ...... and 1t is the intention of those who desire to have
e P&r_t of the Con‘stltutmn to bring about the change. He further added that even Muslim
bt t:’ aSSlI_lwt. uniformly a]:?plle.d throughout the country till 1935. For Instance, the Hindu Law hand
Simila?ly .an;[ ﬁ?lea]?péled :;1 the matters of Succession in the North West Frontier Prm*i;wc% b
, 1n No alabar, the ' WU . i3

Rt matriarchal Marummkkattayam Law applied to both, Hindus. and i
u

ﬂ

of the Cf;?l:ie;‘i;sig;ei::j :f;ifsnissue Of a common cimiil code was pmlitic:_ally sensitive, the framers

i deitn mpromise by placing it as a Directive Principle of State quicy In
. 2

family lg:ier,],ﬁ::;l: dﬂ%‘f{}i?{?&%iﬁ?‘? dby fh? ?Gpstitutiqnial Mandate_ to Pf.ecularilse and hamnizu "'

and modernity, . ode 1s felt for acquiring gender justice, national inte@ratinn

Article 44 requires the State to secure for the citizens a Uniform Civil Code throughout the territory |

of India.

In a historic Judgement in Sarla Mudgal v/s. Union of India, [(1995) 3 SCC 635]. the
Supreme Court has directed the Prime Minister to take a fresh look at Article 44 which enjoins the
State to secure a Uniform Civil Code which according to the Court is imperative for both, protection
of the oppressed, and promotion of national unity and integrity. The Court directed the Union
-Go‘f.ren?ment through the Secretary to Ministry of Law and Justice to file an affidavit by August, 1995
indicating the steps taken and efforts made, by the Government, towards securing a Uniform Civil

Code.
The above direction was given by the Court while dealing with case where a Hindu husband

marriec! under Hindu Law, after conversion to Islam, without dissolving the first marriage, can
solemnize a second marriage. The Court held that such a marriage will be illegal, and the husband
can be prosecuted for the offence of bigamy under Section 494 of the Indian Penal Code, 1860.

PROTECTION OF WOMEN AGAINST VIOLENCE :

The violence against women includes sati, dowry, rape, etc. In order to protect women from getting
exploited, various Acts have been enacted.
They are as follows :-.

I] The Commission of Sati (Prevention) Act, 1987 e
NS

This Act provides for more effective prevention of cofiiietion of Sati. This Act prescribes

punishments, as under —

Punishments :

i) Attempt to commit Sati - | year imprisonment of fine or both.
ii) Abatement of Sati — Life imprisonment and fine.
i) Glorification of Sati — Imprisonment not less than 1 year up to 7 years, and fine not less than
Rs 5000/- up to Rs 30,000/-.
Sati: | |
ized since the Vedic period. It has its origin in the idea of 'Pativralya

Sati system was recogni ' idea g
associated with marriage. As per the ideal ‘pativratya’ popularized by the puranic Writers, the wife is
expected to be devoted to her husband alone. It implies that, fidelity and modest service to the

—— R b
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. o itself in the ocean, lose.
: iver merging 1ts€
huﬂband, are the sole duties and main purposes in hfar life. As_a flvf_’r f her husband. Her onl.
its identity, ife i

band is her sole joy i,
- 1on D_f her hus
concern in life, is to provide all services to the husband; Satisfactio

& e . ll dﬂdlﬂﬂtlo
and-

02 to be not iny ﬂttﬁ?hf}d ‘l'a

The ideal of Pativratya was stretched too much. It made t;lﬂ“; ﬁi could never CD_HCBWE‘ Gli a

the husband as long as he lived, but even after his death, becauseh \sband. the wife had either to live

second marriage or a second husband. Hence, on the death of the ‘]-; -un;piﬂg into the funeral pyrc.

chastely, renouncing all the jJoys of life, or to follow her hgsbands j{fjﬂ - self immolation. With the

The ideal of Pativratya gave rise to and glorified the practice F‘f a ind of the Hindu woman that

passing of time, the ideal of Pativratya became so deeprooted 1n the T

immolation became not only customary, but a woman’s highest aspiration.

' abolition of crue]
Raja Ram Mohan Roy and the followers of Brahmo Samaj worked for the

: - and finally, British

Sati practice. It was at this time that, Lord William Bentinck stuc!:ed the matter,
Government in 1829 passed. “Abolition of Sati Practice, Act, 1829".
In order to take m

QaQl Sati and 1ts
ore effective measures to prevent the ”comrmsm;);le dOfl;y .
glorification, “The Commission of Sati (Prevention) Act, 1987” was pa
Government.

Definition of ‘sati’ 3

This Act, defines ‘Sati’ under Section 2 (c) as follows —
“Sati means. the burning or burying alive of

i) Any widow along

with the body of her deceased husband or any other relative or any article,
object or thing associated with the husband or such relative:

ii) Any woman along with the body of any of her relative, irrespective of whether such burning
or burying is claimed to be voluntary on the part of the widow or the woman or
otherwise”.

The act of attempt to commit Sat; has been made punishable under this Act with imprisonment for a
term which may extend to six months or with fine or with both (S. 3).

If any person attempts to commit Sati, then whoever abets such attempt, either directly or indirectly,
shall be punishable with imprisonment for life and shall also be liable to fine [S. 4 (2)].
In case where a person commits Sati, th

en whoever abets the commissi
or indirectly, shall be punishable with death or imprisonment for life
[S. 4 (1)].

The Act also provides punishment for any act of glorification of Sati.

Section S of the Act lays down that, “Whoever does any act for
punishable with imprisonment for a te

the glorification of Sati shall be

rm which shall not be less than one year but which may extend

lo seven years and with fine which shall not be less than five thousand rupees, but which mg'y extend
to thirty thousand rupees.

en made punishable under this Act with imprisonment for a
with fine or with both [S. 3].
It any person attempts to commit Sati, ¢

hen whoever abets such attempt, either dj
shall be punishable with imprisonment for Jife and shall also be [jap] gt direct

¢ to fine S, 4 (2)].
Abetment of ‘sati’ :

Y or indirectly.
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In case where a person commits
or indirectly, shall be punishabl

Qati =i
ati, then whoever abets the commission of such Sati. either directly

¢ with death or imprisonment for life and shall also be liable for fine

[S. 4 (1)].
%ﬂriﬂcaﬁon of ‘sati’ :
e Act also provides punishment ificati > Qg
oW that, P for any act of glorification of Sati. Section 5 of the Act lays

w\gfi}:;ev}:arli:lﬂei l.':;tn},f act for the glorification qf Sati shall be punishable with imprisonment for a term
4 1S a }1110 e less than one year but which may extend to seven years and with fine which shall
not be less than five thousand rupees, but which may extend to thirty thousand rupees.

Explain the term ‘Sati’ —

Like “self immolation’ by a widow either on pyre of her deceased husband or separately — so called
custom presumed the act of glory or sacred act, etc. — Role of Raja Ram Mohan Roy — Bengal Sati
R_egulat{on Act, 1829 — Tamilnadu Regulation Act of 1830, etc. — Recent incidence in Deoralal
village in Rajasthan — attempts to justify and various attempts to construct the Sati temple, etc.
Pressure by various women’s organizations, activist inside and outside the Parliament, etc. — To
prevent this devil — IPC, Section 309 — Attempt to commit suicide, etc. — No deterrent punishment
which will set an example — Hence, requirement of special Legislation of 1987, etc.

rv Prohibition Act, 1961 :
LA

ission of Dow
pee” 7@
Write'short notes on :
a) Dowry.
b) Dowry Death.

II] The Comm

The ‘Dowry’ is a deep rooted in our society. It started as customary presents with love and affection,

but later on it become a social problem.
In order to eliminate this evil practice, the

1961

Punishments : | i
Section 3 of the Act provides for the punishment with :

i) imprisonment for a term which shall not be less than 5 years, and

' 000/-, or
ii) fine which shall not be less than Rs. 15 - .
ii;) the amount of the value of such dowry, whichever is more.

Parliament of India enacted the dowry Prohibition Act

ent in cash 0 . : ==
the pay® stom can be traced to the traditional practice of giving

. :de’s parents. This cu ‘ ‘
uardians by (e bl‘ldis time of marriage. Thus, all that the bride receives from her parents a_ng
Stridhan to the girl at th¢ f which, no one, in theory can depriv

: : «Grridhana’, her precious treasure O no Q
marriage-gifts bt?corr_lf ;hrin SS:‘Idha p _ B lawe paay use o confiscate
her. But in practice, 11 10

' ose. _
for their own purp 1 refers to a royal bride br

The Atharvave _ |
Subhadra and Uttara J1so brought with them rich p

parents.

ows. Draupadi,

L : 100 ¢
inging with her a dowry of ol from theif

resents of horses, elephants and je

o AEERREEEE
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of the cases registered, were not genuine.,
According to experts, the idea probably i
under this Section without any evidence
Under the Section, offenders,

ng 1o Women & Children .

eIt V) (g - extend to two
LA rﬁutwm -

i« month | Nthe iudoe.

: an six M e e ved 1n the ju 2€Men,
Imprisonment for a term which shall not be Iest:uh e i be ’.;'meﬂﬂon

and with fine which may extend to ten thousan cial reasolls T r i ¢

Provided that, the Court may for ade uate and IS .s iy (1F n}_@_gj_hj_;

Impose a sentence of imprisonment for a term of les .

T

b, | ! dowry shal] 1
k b % . 01’ taklng 1] | o
Agreement Relating to Dowry Void: the glVlIl & |

lating tO
Section 5 of the Act lays down that, any agreement r¢
void.

Dowry to be for the Benefit of the Wife or her Heirs:
Section 6 of the Act deals with restoration of dowry.

on should transfer the san
rs

. . hen that p€
If any person other than the bride has receljved the dmﬁf’f}’_&tbefﬂw o
bride within three months of marriage if it was receive

: received at
arriage; If 1t Was

: : e he receipt.
time of marriage or after marriage, within three months of t

. [ MINIMUM periog
1 nment {0 {
then, he or she, as the case may be, shall be punishable with 1mpriso
SiX months

HJ;:

If that person fails to trangfy,

thousand rupees,

breach of trust under Section 4

A consultation pap
public feels that, “It is pleaded

least with regard to the husban

that, “there is a sharp divergence of views on

‘ e offence of crimjpy
A person who denies a woman her dowry — property, shall be guilty of th

06 of the Indian Penal Code, 1860.
In order to

' ' 1an Penal Code
prevent dowry deaths, Section 304-B has been inserted in the Indi e. It
1S as follows —

Dowry Law may be Amended — ; B
In the wake of growing complaints about the misuse of anti-dowry laws by women, the [ gy
Commission is studying

offence for the relat

the possibility of making Section 498A of the Indian Penal Code, a bailabe

1ves of the husband. Currently, the law mandates that any accused will be arreste(
€ pendency of the case.

Cr prepared by the Commission seeking opinions from experts and the

the offence under Section 498

: X L L[
d’s relations”. But as far as the husband is concerned, the paper notes
1=

N who file complaints
of dowry harassment.

including the husband
imprisonment without even an |

- . IS non-bailap .
cognizable on a complaint made to the police officer by the vict: 1dabI€, non
Furthermore, the Section does no

The Law Commission is examini

Or his famij] m . i
nvestigation. The offence ) embers are liable fo

tinclude any provisio
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S. 304-B “Dowry Death”: 3

- 53 '] ' |
(S)thl:?:isﬂ t!;] Wl;ere the deaj[h of a woman _is caused by any burns or bodily injury or occurs
¢ than under normal circumstances within seven years of her marriage. and it is shown that
soon before her deatl.n she was subjected to cruelty or harassment by her husbz;nd or anvhreiati : ]ai‘
her hEsband for, or in connection with any demand for dowry, such death shall be called “dm -U-
death”, artd such husband or relative shall be deemed to have caused her death”. L
Exp{anauon — For the purposes of this sub-section, “dowry” shall have the same meaning as i
Section 2 of the “Dowry Prohibition Act, 1961”. eyl

-
S. ;504-B (2) : “Whoever commits dowry death, shall be punished with imprisonment for a term ;
which shall not be less than seven years, but which may extend to imprisonment for life”. 3

III] The Indian Penal Code, 1860.

Offence of Rape :
Rape is perhaps one of the most serious sexual offences, and is defined by Section 373 as:-

A man is said to commit ‘rape’ who has sexual intercourse with a woman —
a) against her will, or

b) without her consent, or
¢) with her consent obtained by putting her in fear of death or hurt, or with or without her consent

when she is under 16 years of age.

Punishment for Rape :

Section 376 provides punishment for various categories of rape :-
1) Rigorous imprisonment for not less than 10 years, and life impri

following persons —
Whoever being a police officer,

commits rape.
2) Simple imprisonment for not less than 7 years,

sonment and fine for the

a public servant, takes advantage of his official position and

and life imprisonment and fine in all other cases.

* Phul Singh v/s. State of Haryana reoct ks |
The Supreme Court described the offence of rape as «“Vjolation, with violence of the private person of

a woman’’. However the Supreme Court reduced the sentence of Phul Singh from 4 years to 2 years
on the ground that he was not a habitual offender, and had no vicious antecedents.
* Gautama v/s. Subaru Chakraborty

The Supreme Court awarded an int_erim com
charge of rape was decided by the trial court.

o]

on : .. -
uest d of prohibition of :mmoral traffic in women, and also discuss the

Discuss the nee .
main provisions of the Immoral Traffic in Women Act, 1956.

pensation of Rs, 1000/- to the victim of rape until her
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| "*-l;.i_;]ll
{uthol _——

o
- o Him
B
Rl -~ .

fr" D i | 56 £ e 0S€
The Immorsg Traffic (prevention) Act 1920 = The

y could not hua-u g
who

7 women: 18SFL L satisfaction by ;| ©
d wgmapt to get S€* "
Lot Lo R - is

| erson, they e L been 1n €Xistence ¢ |
partner, or an unmarried p LA L This has De! .

means. ite women. of Devdasi, Matang :L BES __
This has created 2 business of prostitution by r_}:{e Pr‘;ia by the 1 -ed bﬁsinBS'S and they ran "”'--':':._
the ancient times. Thjs system was in existEHCB_lﬂ I’El ' into trade an |

people with vested interest, have turned this situation Y 2T
houses.

Sexual urge is a natural instinct in both, men,
relation with [jfe

ste discrimin,;:
o4 stem, €a ' “0p,
erty, caste & Blxery, una.,
. ; 2 = re 0 ryn Hu A A
The reason for this immoral traffic in women, 18 f:lue L p;zral degradatlonr lu
dowry System, Overpopulation, unemployment, illiteracy,

WO €S, etc. Becau ion of immoral traff, .
ese rea .d of preventio .
need of p |
b i ? all these reasons, there was |
men. e of

i) estions regar
iety. Sugg S ling
f our sOC

: lem O . . (}I‘kjﬂ fOT W {_‘1]‘31,.[_1'
immoral traffic is a great prob rganizations WOTKINg €y

P n. : /9
Ic in women and exploitation waﬂmei’_l pl‘ﬂhibited any kind of IMmgp,
Thus, the Immors] Traffic Act, 1956 came to be enacted whic |

activities against women.
Important provisions
Definition of ‘broth

“Brotel includes any

of this Act are as follows —
el’ under Section 2 (a) : : f any house, room, CONVveyan
house, room, conveyance or place or any prtion 0O

i iy b R r gain of another persop
or place which is used for the purposes of sexual exploitation or abuse or g

for the mutual gain of tWO or more prostitutes”,

Definition of ‘prostitutes’ :

The ‘prostitutes’ js defined as —
| purposes, and the expression ‘prosti
Defintion of ‘Mmajor person’ :

Major person is defined as “a person who has completed the age of 16 years but not completed the
age of 18 years.

Definition of ‘child’ :

Child means a person who has not completed the age of 16 years.
Definition of ‘protective home’ :

Protective home according to the Act

“The sexual exploitation or abuse of persons for comme

ICla|
tutes” shall be construed accordingly”.

. . of Prostitutiop.
Section 9 : Seduction of person in custody: ’

Section 10A : Detention in a corrective institution: |
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Section 11 : Notification of address of previously convicted offenders:

Section 13 : Special Police Officer and Advisory Body;

Section 14 : Offence to be cognizable;

Section 15 : Search without warrant:

Section 16 :Rescue of persons:

Section 17 : Intermidiate custody of persons removed under Section 15 or rescue under Section 16-
Section 18 : Closure of brothel and eviction of offenders from the premises;

Section 19 : Application for being kept in protective home provided care and protection by Court;
Section 20 : Removal of prostitutes from any place;

Section 21 : Protective homes:

Section 22 : Trials.

Punishment :-
Section 3: Provides punishment for keeping brothel or allowing premises to be used as brothel

Section 4 : Provides punishment for living on the earnings of prostitution.

V] The Pre-Natal Diagnostic Techique (Regulation & Prevention of Misuse) Act,

1994 :
“THE PRE-NATAL DIAGNOSTIC TECHNIQUES

e
7/5\(21"1'2;'}:1 fﬂt;lt and Prevention of Misuse) ACT, 1994

X
Que; sfggn :

Discuss the regulation of pre-natal diagnostic techniques under the Pre-natal
Diagnostic Techniques (Regulation & Prevention of Misuse) Act, 1994.

OR
Explain the provisions of The Pre-Natal Diagnostic Technique (Regulation &

Prevention of Misuse) Act, 1994.
OR

Write a short note on . |
Regulation of pre-natal diagnostic techniques.

Answer :

PREAMBLE :

An Act to providé for the regulation of the use of pre-natal diagnostic techniques for the purpose of
n

it _ ol
’ enetic or metabolic disorders or chromosomal abnon?naht;es or certain c:on%s;lithae
dﬁtﬁ; . ti%ns or sex-linked disorders and for the prevention of the misuse of such techmquesnne(:wd
o Oﬂnaof pre-natal sex determination leading to female foeticide; and, for matiers co
purpose v

therewith or incidental thereto.
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1) The pre-nata] d; :
' lagnostic techniqu
the foll owing 3bﬂ01‘malities b7 ques can be conducted only for the purpose of detection of any of

a) Abnormalities of the chromosomes
a) Any genetic metabolic disease. ‘
b) Any sex linked genetic disease.

€) Any congenital anomalies.

2) Before conductin : :
re- ' * e
a) The age of thg pre-natal diagnostic techniques following conditions should be fulfilled —
s be Pregnant woman, should be above 35 vears.
us :
o) The pregnanf tWo or more spontaneous abortions or foetal loss by the pregnant woman.
peteo! allt woman must have been exposed to terratogenic agents, such as, drugs
: adiations, infection or hazardous chemicals. : |
e)) %1;16 pregnant woman have a family history of mental retardation.
diszapszegnant woman is having any physical deformity, such as, spasticity or any other genetic
: Af) Any other condition, as may be specified by the Central Supervisory Board.
) Any person who is, either a relative or the husband of the pregnant woman, shall not encourage the
pregI?ant woman to undergo the conduct of any pre-natal diagnostic techniques, except for the above-
mentioned purposes.

4) The pre-natal diagnostic procedures should not be conducted unless,
a) The all known side-effects and after-effects of such procedures are explained to the pregnant

woman. |
b) A written consent in the language, which the pregnant woman understands, is obtained.

¢) A copy of written consent so obtained, must be given to pregnant woman.
5) When the pre-natal diagnostic procedures are conducted, the sex of the foetus should not be

informed either to the pregnant woman or her relatives.
6) The determination of the sex of foetus is prohibited, hence, any person, Genetic Counseling

Centre, genetic laboratory or genetic clinic, should not conduct any pre-natal diagnostic techniques

for the purpose of determination of sex of the foetus. ' |
These are the Regulations under the Pre-natal Diagnostic Techniques (Regulation and Prevention of

Misuse) Act, 1994.

CHAPTER -1
“PRELIMINARY”
(Sections 1 —2)

; i nd commencement — | _ ,
S.1 : Short title, exter’ 2 the Pre-natal Diagnostic Techniques (Regulation and Prevention of

(1) This Act may be called,
and Kashmir.

Misuse) Act, 1994. _
hole of India, except the State of Jammu gl o7
2 st sbal FE o e date. as the Central Government may, by notification in the

(3) It shall’'come into forge on such
Official Gazette, appoint.
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S. 2 : Definitions —

In this Act, unless the context otherwise requires, — . poi
* : thont'y ﬂp . 3
(2)  “Appropriate Authority” means, Appropriate Mnstiruted i 7-} or any place, |
(b)  “Board” means, the Central Supervisory Bﬂ_ﬂrd e hospital, nursing hom
(©)  “Genetic Counselling Centre” means. an InSt-Imte:msgling to patients: V.
whatever name called, which provides for genetlﬂicﬂ ursing home or any place, by =~
(d) “Genetic Clinic” means, a clinic, institute, hUSP‘taii.n ostic procedures:; e -
name called, which is used for conductin re—nat.al 1a - slacd where famll{les are provide
() “Genetic Laburatury” means, a laboratory and mcl_lld‘:js ﬁ-gm Genetic Clinic for pre-nats
for conducting analysis or tests of samples receive
diagnostic test:

p post-graduate qualification in gynaecolog,
(D) “gynaecologist” means. a person who possesses a post-

and obstetrics: diol certificate in
3 1DIOoma oOr
(8) “medical geneticist” means, 3 person who pnssqsses a qegreﬂc,?rhaspexpcl‘ie nece of not less
medical genetics in the field of pre-natal diagnostic techniques
than two years in such field after obtaining —

' ' ouncil Act, 1956:
i) any of the medical qualifications recognised under the Indian Medical C
or

ii) a post-graduate degree in biological sciences: 2y B L

| : trics:
(h)  “paediatrician” means, a person who possesses a pﬂst-graduau:: qualification in pTaedIa .
()  “pre-natal diagnostic procedures” means, all gynaecological 2 obstetrica O; ¥ t%*
procedures, such as. ultra-sonography, foetoscopy, taking or removing samples of amniotic

fluid, chorionic villi, blood or any tissue of a pregnant woman for being sent to a Genetic
Laboratory or Genetic Clinic for conducting pre-natal diagnostic test:

(J)  “pre-natal diagnostic techniques” includes all pre-natal diagnostic procedures and pre-nata]
diagnostic tests: |

(k) “pre-natal diagnostic test” means, ultra-sonography or any test or analysis of amniotic fluid,

chorionic villi, blood Oor any tissue of a pregnant woman conducted to detect genetic or

metabolic  disorders or chromosomal  abnormalities Or congenital anomalies or
haemoglobinopathies or sex-linked diseases: '

() “prescribed” means prescribed by rules made under this Act:

(m) “registered medical practitioner” means, a medical _practitioner who
recognised medical qualification as defined in clause (h)
Council Act, 1956, and whose name has been entered in a

(n)  “regulations” means, regulations framed by the Board un

possesses any
of Section 2 of the Indian Medical

State Medical Register:
der this Act.

S. 3 : Regulation of Genetic. Counsellin

and from the commencement of this Act —

(1) No Genetic Counselling Centre, Genetjc Lab
this Act, shall conduct or associate with, or
diagnostic techniques:
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(2) No Geneti : .
¢ Counselling Centre, Genetic Laboratory or Genetic Clinic, shall emplov or carice

be employed any person who d : A <L CLIPLOY. 'Or causetto

[ NG medical e tll-" : O does not possess the prescribed qualifications:
person shall gcﬂnilmmt’ gynaecologist, pediatrician, registered medical practitioner or any other
oA ons all-:y uct or falu(s;: to be conducted or aid in conducting by himself or 1hnm'gh any
3 re_na a I.a nDStiC . r " o =1 i p P L . ;
N p g techniques at a place other than a place registered under

‘ CHAPTER — 111
REGULATION OF PRE-NATAL DIAGNOSTIC TECHNIQUES”
" (Sections 4 to 6)
7Y 41

S. 4 : Regulation of pre-natal diagnostic techniques —

On and from commencement of this Act, —

(1) N(‘:l Place including a registered Genetic Counselling Centre or Genetic Laboratory or Genetic
Clmn?, shall be used or caused to be used by any person for conducting pre-natal diagnostic
techniques except for the purposes specified in clause (2) and after satisfying any of the
conditions specified in clause (3);

(2) No pre-natal diagnostic techniques shall be conducted except for the purposes of detection of
any of the following abnormalities, namely: —

i) chromosomal abnormalities; %
:
»
:

ii) genetic metabolic diseases;
iii) haemoglobinopathies;
iv) sex-linked genetic diseases;

v) congenital anamolies;
vi) any other abnormalities or diseases, as may be specified by the Central Supervisory Board;

(3) No pre-natal diagnostic techniques shall be used or conducted, unless the person qualified to do
so is satisfied that any of the following conditions are fulfilled, namely: -

i) age of the pregnant woman is above 35 years; |
ii) the pregnant woman has undergone of two or more spontaneous abortions or foetal loss;

iii) the pregnant woman had been exposed to potentially terratogenic agents, such as, drugs,

radiation, infection or chemicals; - ‘ &
iv) the pregnant woman has a family history of mental retardation, of physical deformities, such

as, spasticity or any other genetic disease; |
v) any other condition as may be specified by the Central Supervisory Board;

\ e ' ' he pregnant woman, shall seek or encourage the
4) No person, being a relative or the husban_d of t encou
% concl:l)uct of any pre-natal diagnostic techniques on her except for the purpose specified in clause

(2).
nant woman and rohibition of communicating the sex of foetus —

f’lﬂ)5 No ﬁerson —eferred to in clause (2) of Section 3. shall conduct pre-natal diagnostic procedures

unless — |
a) he has explained all known side-effects and after-

man concerned; _
g in the prescribed form, her written consent to undergo such p

he has obtained
e hich she understands; and,

her written consent obtain

effects of such procedures to the pregnant

rocedures in the

ed under clause b) is given to the pregnant Womat.

language W
¢) a copy of
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=0Dp mmuni he pregnant woma,
icate to {
Lec 18 anner.
(2) No person conducting pre-natal diagnostic Erocedures; ;:ail_g_ns B o oibor
concerned or her relatives, the sex of the foetus by words.

S.6: Determination of sex Eﬂ)hib_itied =
On and from the commencement of this Act, = Kol
a) no Genetic Counselling Centre or Genetic Labﬂiljﬂtzry X 39
to be conducted in its Centre. Laboratory or _C mll1 ,sl::ex of a foetus; | e
ultra-sonography, for the purpose of determining the Latal diagnostic techniques inc o
b) no person shall conduct or cause to be conducted any pre-

w

netic Clinic, shall cmnduct_ Or Cause
eu‘.al diagnostic techniques including

N
VI] The Medical Termination of Pregnancy Act.

Question :

Write a short note on -
Objects of the Medical Termination of Pregnancy Act.

Answer -

- : ' nacted
The provisions regarding the termination of pregnancy in the Indian Penal Code Whlcél_ Wfri\iomon
about a ceéntury ago, were drawn up in keeping with the then British Law on the su jeCt.

was made a crime for the mother, as well as, the abortionist and could be punished except where it
had to be induced in order to save the life of the mother.

It has been stated that this Very strict law has
cases in all over the country. Furthermore, mo
no particular necessity to conceal thei
In recent years when health services have exp
by all the classes of society, doctors
woman whose pregnant uterus has

consequently, suffered very severely. Thi
and sometimes, life.

been observed in the breach in a very large number of
st of these mothers are married women, and are under

The present Act provides the measures to liberali

| S€ certain existing provisions relating to termination
of pregnancy which have been conceived to be —
1) As a health measyre

3) Eugenic grounds — where there - is substantial risk that the child. if born
deformities and diseases, ,

Question :

Write a short note on :
—=222¢C 4 short note on :
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: 7, SC 30

|'| . VlShaka v/s State of RﬂjaSthﬂn (AIR 199 sexll3] hﬂl"iihh]‘- __

| prevent this harassment. ' 1o prevent the

Held :- 5 mployEhis i .

| In this case, the Court held that, it is the duty oh S e i el It was filed by wa,

ithin hi RN s | yender €qua king women un

W”hf i:f:tp Egglsf;idl by Vishaka, the NGO, wor kmgf Eﬁﬁnﬁl rights Oﬂor —

public interest litigation (PIL) seeking Bl_lfﬂljcemfﬂ_t...g-—r—-" e R o the rescue of 1

Articles 14,19 and 21 of the Indian Constitution. b, . iem while comito icle 141 of
: tivism wooses dor - ArtiC

The Supreme Court has demonstrated great judicial activisii yvism unde |

g eligiaets W _-;-‘.JV
' | icial actiy
working women even at the cost of resorting to judicial ACLLYE

oy the Bombg,
Constitution of India | _ :Vish ey wﬁreeapphe‘j b}l'1 o
It 1s gratifying to note that the broad guidelines laid down mh Co urt Spéakiﬂg throug v DN
High Court in 1998, In the Mrs. Shehnaz Sani case, the Hig B |

e _ ) ked as @ _ - ud
Sarikrishna, directed the employer of Mrs. Shehnaz Sani, Who wor: for 13 years during which sh,
Arabian Airlines, at Bombay, to reinstate her with full backwages for 12 ¥

The first eve,
‘ . ‘b her bOSS- . vl
rendered unemployed due to the wrongful termination of her Sef"lcetsa nqu frend in the protectior
Judgement of a High Court on sexual harassment at workplace, has set 2 NEW

/ of thf‘ human rights to dignity of working women in India.

ﬁﬁ\xvﬂl The Maternit Benefit Act, 1961 -

Question -

Discuss fully the Provisions of the Maternity Benefit Act, 1961.
OR '

ig Payment of maternity benefit under the Maternity Benefit
Act, 1961. | |

An Act tgregulate the 'é@oyment of women in certain establ;
after child birth, and o provide for mate

_ shments for certain periods before ang
iRels o B et Lo ity benefit and certain -Dﬁélf benefits.'| In order to preven
c::hscrmm:l.atp:m~ alnst women on the ground |

s of marriage or maternit , and t, : -
right to work, the State shall take appropriate . ty a=asure. their effective

| hb'omparable social Be YOReR _ ;
employment, seniority or social allowances: nefits without loss of forme:
b) To provide special

protection to women during pregnancy in
to them.

types of work Proved to be harmful

Punishment : Provided by this Act is — |
1) Imprisonment for 3 months, byt w
i) With fine not Jess than Rs. 1000/-

F

hich may extend to I year 1@“\,
, but which may extend to gn%oog/_ |
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z;f;.;: ti;iith;t Mf?'temlty 'Benehthct, ,l 961 P"U‘v‘?dﬂfi righ.l to payment of maternity benefit — which
ght Ol maternity benfit on a woman entitled to it. It also casts a corresponding duty on

her employer. According to it — €.

i‘:?;t:ﬂ;{an shall ?eder_mtled tﬂ_h. ﬂf]d her mn]::i.loyuf :-r:hall be lable for payment ul“ maternity hcnul"u_ at

_ : ﬂ‘VEI‘ﬂg% ally wage for the period of her actual absence. that is to sav. theperiod

immediately following that day. '

He{'e, the average daily wage means the average of the woman’s wages payable to her for the days on

which Sl‘-lE! has worked during the period of three calendar months immediately preceding the date

from which she absents Kersélf on account of maternity, the minimum rates of wages fixed or revised

under the Mlﬂlﬂ}um_j}?\f’ages Act, 1948 or ten rupees, whichever is highest. y

But a woman shall not be entitled to maternity benefit unless she has actually worked in an

establlsh.ment of the employer from whom she claim_s_m;ltemiﬂmg;gﬁ of not less than

BOF._&YS in the twelve months immediately preceding the date of her expected delivery.

This period of 80 days will be inclusive of the days for which she has been laid-off or was on

holidays with wages during the _ ths im ling

expected delivery :

HOWE\fer, the qualifying period of 80 days aforesaid, shall not apply to a woman who has immigrated
into the Sr‘_t_a_tggiﬁiisam, and was pregnant at the time of the immigration.
The maximum period for whic

period of twelve months immediately preceding the date of Ter

h any woman shall be entitled to maternity benefit shall be 12 weeks of

which not more than 6 weeks shall precede the date of her expected delivery. But where a woman
dies during thispm: the maternity benefit shall be payable only for the days upto and including the
day of her death :

Death of mother and child -
Where a woman, having been delivered a child, dies during her delivery or during the period

immediately following the date of her delivery for which she is entitled for maternity benefit for that
entire period, but if the child also dies during the said period, then, for the days upto and including

the date of the death of the child.

Section 6 of the Maternity Beneﬁt Act, 1961 provides — | A5
(1) Any woman employed in an establishment, and entitled to maternity benefit under the provisions

of this Act, may give notice in writing in such form as may be prescribed, to her employer,
stating that her maternity benefit and any other amount to which she may nominate in the notice,

and that she receives maternity benefit. _ | |
In the case of a woman who is pregnant, such notice shall state the date from which she will be

2 2 : .
o absent from work, not being a date earlier than six weeks from the date of her expected delivery.

(3) Any woman has not given the notice Wﬂfﬂ_@wwﬁgﬂﬂﬂkmaxgiwnsueh-mﬂm_ as soon as
ossible after the delivery. = |
(4) gn rec‘eififfdﬁe notice, the employer shall permit such woman to absent herself from the
es‘tablishment' duriﬁg the period for which she receives the maternity benefit. 3 i Lo
' fit for the period preceding the date of her expected delivery, sha
The amount of maternity beneti P p Sefivenn e

.1 i advance by the employer to the woman on production of such proot
e i f d the amount due for the subsequent period shall be

ibed that the woman is pregnant, an 1 '
g;?;"gy ethe employer to the woman within 48 hours of production of _sp'c_hﬂpﬂrgq_f ‘as_may be

ol eli hild.
ibed that the woman has delivered a chid. *
RO, et tice under this Section, shall not disentitle a woman to m

e failure to give no , _ .
o :,11; fjltlhf:r amgunt under this Act. The Inspector may, either of his own

(3)

aternity benefit or
motion Or On an

e ———
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Sy nt of
HPPIICHUGH made to him by the woman, order the pﬂyﬂ‘leﬂ ,. i 1 %
period as may be specified in the order. |

sifi.if:-"*i-%-’i"'

. Prﬂl_lihitiun of dismissal during absence of pregnancy °
| Section 12 of the Maternity Benefit Act, 1961 provides that i
| (1) When a woman absents herself from work in accordanc La - sron account of ?uCh ‘lb*‘“"
| be unlawful for her employer to discharge or dismiss her d:urlllg ""no.tic.é will expire during
to give notice of discharge or dismissal on such day that ther?,eﬂlé'e :
absence, or to vary to her disadvantage any of the conditibﬂﬁf?fh? ) ancy, if the woman by
(2) The discharge or dismissal of a woman at any time duringher pm?gn Eéh;ﬁt or medical |
such discharge or dismissal, would have been entitled to materity

‘ . b of the maternity bene
referred to in Section 8, shall not have the effect of depriving el d gross misconduct,

medical bonus, provided that where the dismissal is for any preSthbF Ber of the mater:..
employer may, by order in writing communicated to the womar, _ggpnve 1€ .'b o a it
benefit or medical bonus, or both. However, in these cases, she may be. IR - 5L0St the
order of deprivation of maternity benefit or medical bonus within 60 days from the date

should or should not be deprived of maternity benefit or medic-al-bonlfs, = bfath‘ all b
OWEVer, the provisions of Section 12 (2) shall not affect the provisions of Section 12 (1),

i

e Wl

. final. H
| the Act.

I _ﬁﬂ L‘l?ef:}?;_l{g resentation of Women (Prohibition) Act, 1986 :
| PTOnIDIts indecent representation of women through advertisement or in publication, ¢ |,

| f writing, paintings. fj ‘ |
| 2 1 _1 ur y . § ! &
i g8, Tigures or in any other manners and for the matters connected therewith

/ Punishments -
| g:‘;séncgﬂ;;;ﬂs?ih Imprisonment up to 2 years and find up to Rs 2000/-:
sequent conviction — With imprison g oy 1)
ment i |
/ Mmay extend to 5 years, or a fine not less than lfs 10 000?— e R EREES, but which

, but which may extend to Rs 1,00,000/-

of India. The Central Government

Women” to exercj ¢ known ag
| rcise the power € KNOwn as “Nat; S
ACt. p S Confen'ed on, and to pel_fonn 5 : ‘Natlonal CommISSlUn for

e of » but must work
Membéfg of tho' the:' human rights of
| : Umted Nations have

.* nghts Of W\ U[Hi”-
S Crsal hl-lman rights.
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Conclusion : -

The term “vi :
10len » :
or is likely to result in lfe;galms'[ women means, any act ot gender-based violence that results in.
Beats of such acts Coerclioi ;ca .bgfrxualdc}r Dbsychological harm or suffering to women including
: * [ arbitrary deprivation of liberty either occurrine ; R e
life, which have led ¢ TS _ Y _CINer occurring in public or in private
0 domination over and discriminati - ; - |
‘ rmination against women bv men. anc >
prevention of the full advancement of women. £ \ -and to the

\i?)nnllee iriugp;:;l‘;?%e?ﬂ ELf:rlaolllE;r:E I:lcz) ;}Lnoﬁnty gr_(t)‘ups,dind_igenmus women, re_f“ugec women, migrant
B chiliiehs. ot ure W 1 mmunities, efﬂ;‘tltute‘iwon'len n mst_ltuﬁons or in detention.

; : _ y vulnerable to violence. Affirming that violence against women
cogstltutes a violation of the rights and fundamental freedoms of women and Impairs or nullifies their
enjoyment of those rights and freedoms, many provisions or Sections are made in IPC relating the
oﬁ'el}ces related to women by which they are respected and protected. For example :- Offences
relating to marriage, Criminal elopement of a woman, etc. Section 125 of Cr. P.C — maintenance to
wife, etc.

In short, CEDAW establishes Women’s Right to Non-Discrimination on the basis of sex, and
affirms equality in international law. It provides that, women and men are entitled to the equal
enjoyment, human rights and fundamental freedoms in civil, cultural, economic, political and social

fields.
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¢ the National €
Question : Discuss fully the provisions 0 it
Answer : L A
“The National Commission E ‘:'_r e |
(No. 20 of 19901 B
ool A ide Jor
. and to prov
An Act to consolidate a National Commission for b ame 5 . g
therewith or incidental thereto. .yublic O
Be it enacted by Parliament in the Forty-first Year of the Rep 11
CHAPTER : I 8 S0 S
PRELIMINARY 2

(Sections 1 —2)

= ¥

AT salled the National Commisg;,
I. Short title, extent and commencement — 1) This Act may be called

; st 'the State of Jammuy
For Women Act, 1990. 2) It extends to the whole of India except thent may by notificati,
Kashmir. 3) It shall come into force on such date as the Central Gove i
in the Official Gazette. appoint.

2. Definitions — In this Act. unless the context otherwise requires —

a) ‘Commission’ means, the National Commission for Women constituted under Section 3.

b) ‘Member’ means, a member of the Commission and includes the Member-Secretary.
¢) *Prescribed’ means, prescribed by rules made under this Act.

ﬁ 1% | CHAPTER : II
w\ THE NATION

AL COMMISSION FOR WOMEN
H
(Section 3 - 9)

3. Constitution of the National Commission for Women
1) The Central Government shall constitute a body be know as

Women to exercise the powers conferred on, and to perform the
Act.

2) The Commission shall consist of —

a) a Chairperson committed to the cay n, to be nom

se of wome :
b) five Members to be nominated by the Centra !nated by the Central Government:

| Government fran | - .
integrity and standing who have had experience in [g v fl'ﬁm ﬂfnﬁnigst persons of abilit)

{ management of an industry or Organisation comm; ' N leglslatlon,
| women, women’s voluntary organisations (i

the National Commission for
ﬁlﬂﬂﬁon assi_gned to, 1t under this

Men activieses
development, health, education or social welfare: Provided tl?ataiil?sts) administration. econom'
from amongst persons belonging to the Scheduled Casteg and Séhéd@st_OHE- Member each shall b
¢) a Member-Secretary to be nominated by the Central Governm .uled Tribes respectively
i) an expert in the field of management Organisationa] strucmfe_,_:f Eo:h? shal] be —
- “%Clologicg] movement, o1
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ii) An officer who i :
0 ' ' ? -

i ol ot IS a _meml:s:er of a cw%l service of the Union or of an all-India service or holds a
er the Union with appropriate experience.

’ ;[;e’ll:rl‘ll]eoél'lﬂaifﬁ c:r:“d co:; ditions of service of Chairperson and Members -
ST Iperson and every Member shall h{)_ld office for such period not exceeding three years
2) Thy 4 Spemﬁed by the Cent*Government this behalf
Servicee g]h?l_:gpf;:;l; m'f a Member_ (OthEI_' than the Mem_bn?r-Secretal'y who 1s a member of a civil
i i oI an all-India service or }}ﬂld?,*a civil post under the Union) may, by writing
sed to the Central Government, resign from the office of Chairperson or, as the case

may be, of the Member at any time.
3) The Central Government shall remove a person from the office of Chairperson or a Member

referred in sub-section (2) if that person —

a) becomes an undischarged insolvent:
b) gets convicted and sentenced to imprisonment for an offence which in the opinion of the

Central Government involves moral turpitude;
¢) becomes of unsound mind and stands so declared by a competent court;

d) refuses to act or becomes incapable of acting;
e) 1s, without obtaining leave of absence from the Commission, absent from three consecutive

meetings of the Commission; or
f) in the opinion of the Central Government, has so abused the position of Chairperson or

Member a to render that person’s continuance in office detrimental to the public interest Provided
that no person shall be removed under this clause until that person has been given a reasonable

opportunity of being heard in the matter.
4) A vacancy caused under sub-section (2) or otherwise shall be filled by fresh nomination.

5) The salaries and allowances payable to, and the other terms and conditions of service of, the
Chairperson and Members shall be such as may be prescribed.

5. Officers and other employees of the Commission —
1) The Central Government shall provide the Commission with such officers and employees as

may be necessary for the efficient performance of the function of the function of the Commission

under this Act.
2) The salaries and allowances payable to, and the other terms and conditions of service of the

officer and other employees appointed for the purpose of the Commission shall be such as may be

prescribed.

6. Salaries and allowances to be paid out of grants — Forg
The salaries and allowances payable to the Chairperson Members and the administrative

expenses including salaries, allowances and pensions payable the officers and other employees
referred to in section 5, shall be paid out of the grants referred to the sub-section (1) of section 3.

not to invalidate proceedings of the Commission — ' :
the Commission shall be questioned or shall be invalid on the grounc
f any vacancy or defect in the constitution of the Commussion

——

7. Vacancies, etc.,
No act or proceeding of
merely of the existence 0

—

8. Committees of the Commission —
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1) T_hﬂ ‘Commmsmner may appoint such committe®&= w2 _Jggsgme. =
;Pe; al issues as may be taken up the Commission oM = cegigfany € o . ) as it may ih,
)b he Commlssmn shall have the power to Cﬂ-ﬂpt}"fﬂ:gﬁ e fheerEE e committee and ..,
sub-section such number of persons, who are not M Gt = 0 e '

IR T B JCC LEEE -.:I .Ili‘ ""ﬁ;; i.
and the persons so ¢ . bt to atfend TS SEEE QT
0-0 t _ ttd, il o i) g1\ Lo A .
pt shall have the righ TR R R ending the meet;,,.

1 e .-:: | ..I' -|1 g idn
"WYY __||_.....!:I..1i; 3 | : 13[ l‘:‘ \ .‘
| LT :._- ;) b

part in its proceedings but shall not have the to vote: =
3) The persons so co-opted shall be entitled to saa
of the com as may be prescribed. L R
9. Procedure to be regulated by the Commission —

1) The Commission or a committee thereof shall m

: RERESIRAATY. §
such time and place as the Chairperson may think fit. == =
2) The Commission )

g shall regulate its own procedure and:
3 NP 5 AL A I it -;_-..’_;:5| 3__{ ”' ‘ber-SBCI‘eta ]"1.,.- 0
Yy other officer of the Commission duly authorised by the MEMBEEHREEEC =

i

e ] A L BN Y ,'Il"l.:-. r-.- .
'?.-"'.mi PRy s ne .. 'S E*;J.‘j.‘""}.a

9

sary and shall mc.,

i i
iy il g “F
.3 [} L [ ] e d >
eh TR :L"'-.:- .
i Th. [T ]

oy e TRl ¥
= ) Ay "'._'...I' i ks
J ! e I" =T Lk
a

edure of the Commiy,,

gl By 5
L g 4 . i
= Jhklad _-' o Al FI iy
= .

.‘ T ':.-: il--lT.- 1

. | aid
FUNCTIONS OF THE CO

= %
L
N

ERARTER §

10.Fun§-'.tjtihs of the Commission — e
1) Q&%ﬁmﬂiaﬂﬁéﬁom all or anyJﬁ;f Ut
a) Investigate and examine all matters 'relaﬁﬁ:gﬁm w
Constitution and other laws: el 1 Nic o | SR
b) present to the Central Government, annually anid 4t soah ol R A S
deedﬁt, IEPOHS upon the Wﬁrking of those}.-_ _' *"":""E'l"-"--j-_.._;__. i‘.}-}ﬂl"i- 1; -1 U111 e 5 _0

- ©) make in such reports, recomn Tons For: (i bl bt SETBIEIIE S0

o for Improving the conditions of women bythe i f R Of those safeguard:
9 review, from time to time, the existing provisions of fhelt HERGIRRNE | .

oh .;f. :

ST o 1 B
] [ e i i
LR R )

e __..-l:-"I 1 .li‘h

i .any~-la$l1nai€; inadequacies or shortcominpsinieima legislative measures (.
e):._tﬂker up the cases of violation of the srovilis 11 such legislations; L

women with the appropriate authorities: o O
D lwkmto complaints and take suo mo, A

- (i) deprivation of v oto notice of ma
* () deprivation of women’s rights ceof

¥
i
¥

tother laws relating to

wi

e din
E to achieve the

‘Mitigating hardships

i

strategies for their remov: B R b -
h) undertake promotional and educational recearp - 88 10 recommend
I'Bpresentatmn of women in "'*’%;3 B S€éarch |

L MEE . l-l.-l._

i ¥ I 4 ar --".'-:.. ]
AU 1dent)
Bl e
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advancement, such as

Author — Prof. Prakash K. Mokal.

lack of access to housing and b

and technologj el . |
ogies for reduci asIC service -

B cing d a iy : Ces, Inadequate s\ PSR T,
productivity: g drudgery and occupational health hazard "'l'[j'ld i‘L upport services
: e = = i )T Increasing then
l) partl(:],pate a : IL - e 1 1C11

nd advise on t ' ‘
he planning process of socioeconomic dey elopment of
O wWomen;

)) eval
1) uate the process of the development of women:

®

custody where

. - women are kept S

T as prisoners or otherwise

au : o O otherwise e
thorities for remedial action, if found necessary: se and take up wit

1) fund litigation i Sp
1 ~ .

m) make gper?;l{;_nvflvmg Issues affecting a large body of women:

ak ical reports to the Gov - ' ‘

: : overnment on any matte >rtain .
art : ) ; any matter pertaming nmen ¢
E) ICulililVanous difficulties under which women tail: i 8, MR
an 0 er 2 X . u .
Y matter which may be referred to it by Central Government.

place of

h the concerned

2) Th
b)e 1313 g:f{:;:le;}civggizn;fsgall‘cause all the relp{:!rts referred to in clauﬁf.‘: b) of sub-section 1, to
of Parliament along with a memorandum explaining the action taken o

proposed to be tak ‘ ‘ Ini . * r
| en on the recommendations relating to the Union and the reasons for the non-

acceptance, if any, of any of such recommendations.

3) Where any such report or any part thereof relates to any matter with which any State

Government is concern the Commission shall forward a copy of such report or part to such State

Government-Who shall cause it to be laid before the Legislature of the State along with a

memorandum explaining the action taken or proposed to be taken the recommendations relating

to the State and the reasons for the non-acceptance, 1f any. of any of such recommendations.

ause (a) or sub-clause (1)

4) The Commission shall, while investigating any matter referred to in cl
suit and, in particular in

of clause sub-section 1), have all the powers of a Civil Court trying a

respect of the following matter namely,

a) summoning and enforcing the attendance of any
him on oath;
b) requiring the discovery and production of any document;
¢) receiving evidence on affidavits;
d) requisitioning any public record or o] ‘
e) issuing commissions for the examination of witnesses an

f) any other matter which may be prescribed.

person from any part of India and examining

copy thereof from any court or office;
d documents; and,
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Law Relating to Women & Children . . t Act, 1872 .

-..‘I.‘-I. . ; r..-:-_ ------ :

s i'
minor 1S a person |,

-, T

Law relating to minors and women unc er |
TR

B B
A

Who is a Minor ? ; L
hMmUr IS a person who has not attained the age of majority- it S5
as not completed 18 years of his or her age, except— SIS

-
]
d

¢

1) jwhen the guardian of a minor’s property or person, is appoOMItes =5 = =
2) when the minor’s property is taken over by the Court of Wards for.

cases, the age of majority is 21 years.

“AGREEMENT BY MINORS”:

Law relating to an a reement by a minor
(Some important points) :

S.IAII agreement by minor is void: s R R * .
.. nder Section I'l, a minor is not competent to contract, ecause, the minor has 1‘_...'._,,.f;q:;ac1’ty to enter
Into contract. Therefore, a contract by or with minor 13, ib-initio. ot

T 1.:l # g : ‘ b

"
L e s
.

L

iBaF - Ty T . ."- I
Y FIr)=Lr N
; ] *1:r-_._- L ""J'Iﬂ:lll P

Leading Case Law:

Mohari Bibee v/s. Dharmodas Ghosh- ey
eclaration that, a minor’s agreement under Indix,

In thls case, the Privy Council made a categorical decl:
Law is a_bsolutt_ely void, and the minor cannot ratify thaj%
Facts of the case: 1o ;ﬂ? R g @ i
_Tfhe. minor 1n l:hls case, had executed a mortgage -.'Qf'i' property for the amount of
Rs.Zﬂ,QﬂO/:-_.Out of this amount the mortgagee had paid the minor 5.800

consequently, filed a suit to recover remaining Rs.12,0 0/~ The 1t
demanded a refund of the amount of Rs.8000)/- paid by him to the minor
It_ was held by Privy Council that, the minor’s mﬁ._f-‘- : .:LZ.;.-H |
question of the refund of amount of mortgage monay; dic 31& abiset

T age of majority.

|

T

only Rs.8000/-. The minor
agee refused to pay ang

t )it

I -y
Y

-

.‘II_ ¢

ii) A minor can become a promisee or a beneficiary :
A minor cannot bind himself by a contract, but he can make the ofhes et
him under the contract. A minor can become a promisee or & paves o . laact to be bound to
Instrument or transferee of the property, provided that the camtoe s o HOISEE of a negotiable
That is to say, he can derive a benefit under a contract, b’ﬁf* e S 10 obligation on him

A pronnssqg ‘?Ote executed i‘?.fam“r ofa m]g? r,1§ at c er against him.

iii) A minor’s contract cannot be ratified & -

(gl =
il LI

e} ?
T | N
L] el
|

i i .

b

Uorsee oy
A O h v
=

-

A minor’s contract is void ab initio i.e. void from the beginnine )% _

by the minor on attaining the age of majority. An agreement wh.

validated by subsequent ratification. S i . Y014 ab initio, cannot be
3 - X '. . Wi~ -i';ﬁn::‘_""' i ] .

» R 2 i

"

- - '
AW

iV) A minor is not lia e yersonally for n " .‘ﬁ-“: ries *

[f minor is supplied with the necessaries suited to
3 Fille -“:i- St A ¢
€ who is legally

bound to support, in such case, the minor is not personally I:aki.

entitled to be reimbursed from the property of such minor, =~
Y ™ AT e
.. & q -- i I " AT

1% -
2 2
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Criminaj ;
Law relatine to Children and Women under the [.P.C
_.____' AANE g A o '
Acgsezf_chlldren (lnfancx as a defence) - o
1ons 82 and 83 dea] with cases of ”nﬂn—mentality due to

S.82:; Ac‘t of a child under Seven years of age:

“Nothing is an o AT
Childre n—% - tendé{fiﬁgr;e,mwhmh is done by a child under seven, vears of age”
disability of e ulit be protected from Penal hability of their acts. Tender age is a natur
are udah. fﬂ{j‘apm“ s g E_tWE'—Bn gﬂDd and evil. There 1S a presuﬂ]pti{}[] under thﬂﬁ.'-ﬂ’; l‘;\ r;dtul.:{ﬂ.
) ning incapable of distinguishing g00d and evil. Therefore uﬂildrcz ! de
: ; 2n under

seven yzarz of age, cannot be held guilty.
oke and Hawki o |
_ wkins observed: Infancy is the defect of understanding, and infants under the

age of discret '

S..g82 providzsl?:l Dl];gh;t not to be pumshed byﬁ any criminal prosecution whatsoever"

e SR b 1 absolute immunity from criminal liability. Therefore, if the accused is proved to be
SEven years of age, then by the proof of that fact itself i . Ipso facto, it can be an

answer to the prosecution.

S.83: Act of a child above 7 and under 12 of immature understanding:

“Nothing i ch i | |
. f;;ng Li;{ an oﬁ’e_nce, which is done by a child above seven years of age and under twelve, who has
allained sufficient maturity of understam:{fng to _judge of the nature and consequences of his

conduct on that occasion”.
What is required under S.83 is that, the child should not know the nature and physical

consequences of his conduct. In this connection, there is a maxim “malitia supplet octatem™ which
means, the circumstances of a case may disclose the malice. For example: Eleven years accused boy

picked up a knife and threatened the man that he would cut him to pieces, and did actually cut him. In
the present circumstances, the only inference that can be drawn is that, he did what he intended to do
and he also knew that the blow inflicted with knife would effectuate his intention. So, his malicious
intention is proved by the circumstances of the case, therefore, he was held liable, and was sentenced

to Reformatory School for five years: Ulla Mahapatra, (1950) Cuttuck 293.

Immaturity".

Legal provisions under S.82 and 83: (summa

a) Child under 7 years =  Not liable;
b) Child between 7&12 years = 1) Liable if he is of mature
tanding;
s : ii) Not liable if he is not of mature
understanding;
= Liable.

¢) Child above 12 years
; — S.304-B: 2 tabels -
Dow deathd tf goa oman is caused by any burns or bodily injury or occurs other;}ii ;hhc:;i
“ “%nces wf-thin seven years of her marriage, and it is sh;)T:n th;rhiig:usbandfﬂr
under normar Cie== Iy or harassment by her husband or any relative © v neh Aok
e TE Subjii:{fn;o;:ni??; for dowry, such death shall be called “dowry death’, and:s
S hall be deemed to have caused her death .

husband or relative s
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R T D | e meaning as in S
XpPlanation: For the purposes of this sub-section, “dowry " SESESLE — TE .
the Dowry Prohibition Act, 1961. X CEVH ent jor 4 term which shal

2) "Whoever commits dowry death, shall be punished with i

be less that seven years, but which may extend to imprisonment JOr = =
4 | :
% otherwise than under nor

Ingredients of the offence of dowry death: . ke ¢
1) the death of a woman be caused by burns or bodily mjuL

circumstances: , b h, *

J ,.‘..__' ou ok .
T aoe of knowing it to be lik¢|.

_ criminal force to any woman intending to outrage ?i‘:aknz?;i t%ler dtl‘“‘.:.‘:l‘i 1“; )

that he will thereby outrage her modesty, shall be punished with mpnsonmpnt SCTIptio

for a term which may extend to five years, and shall also be liable to ﬁn.e'_“ P

nee

The Criminal Law (Amendment) Act, 2013 : ~ 4 | i
The following Sections 354A, 354B, 354C, and Section 354D have beéﬁjnseried by the abov,

Criminal Law (Amendment) Act, 2013.

S. 354A : Sexual harassment and punishment for sexual harassment :

(1) A man committing any of the following acts — : b S S
(2) physical contact and advances involving unwelcome and explicit sexual o
(77) a demand or request for sexual favours; or L4 T Ty S

(ii) showing pornography against the will of a womaﬁ;brh‘ i 1 ‘1" =
(#v) making sexually coloured remarks, WA

Shall be guilty of the offence of sexual harassment.
(2) Any man who commits the offence specified in clause (i) or clause (ii
| section (1) shall be punished with rigorous imprisonment for a te; a hic
years, or with fine, or with both. | okt
(3) Any man who commits the offence specified in clause (iv) of sub.
with imprisonment of either description for a term which.may_,_. xtend i

with both.

S. 354B : Assault or use of criminal force to woman with LRI
(4) Any man who assaults or uses criminal force to ANy Woman or aher @b , .
of disrobing or compelling her to be naked, shall be ﬂa ARUSIEY ) Elth the intention
description for a term which shall not be less than three S B o ;;Sﬂnment of either
years, and shall also be liable to fine. S S

S. 354C : Voyeurism :

Any man who watches, or captures the image of a WOman engagine
where she would usually have the expectation of not being observed
any other person at the behest of the perpetrator or disseminates H

.

~rateact in circumstances

Y the perpetrator or by
1all | » *
S O€ punished on firs!

R

i

oy

...E L3 J
~

-
. 0L
afr
el T
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conwctlinn with imprisonment
but which may extend to thre
subsequent conviction, with i
three years, but which
Explanation . — For

of either description for 2 term which sh
years, and shall als S LT : "
nprim]];_le]nhhill -dIhIU be lld.h]t.T ()] 1-[111..2* and be ]“JHIHH'I‘IULI ONn a second or
T o Of either description for a term which shall not be less tha
the O Seven years, and shall also be liable to fine ey 6
B tplace whic Nty Surpﬂse of this Section, “private act” includes an act of w
e iction’e geni’tals e rc_umstances, would rcasunubly be expected to provide privacy and whe;

, : , : : | acy ¢ TS
o Bion o the EX : ‘el‘ltiiﬂ Or.bredsts are exposed or covered only in underwear, or the victim is
it 2-; 'Wlf; Victim 1s doing a sexual act that is not of 3

on 2. — T , .
ere the victim consents to the capture ot the Images or any act, but not to their

dissemination to th;j
ird persons and where such i et is di -
; such image or act is diseeminated, such disseminat
S dI , such dissemin: h:
be considered an offence under this Section. ARSI

all not be less than one vear

atching carried out

a kind ordinarily done in public.

S. 354D : Stalking :
(1) Any man who —
(I)_ fOll(()i\;«’S 4 Woman and 'cm}taqs, or attempts to contact such woman to foster personal interaction
rt?Peate y despite a clear indication or disinterest by such woman; or
(i) mOIl_l'[OI‘"S the use by a woman of the internet, email or any other form of electronic
coml_nunlcatmn, commits the offence of stalking :
Prpwde@ that such conduct shall not amount to stalking if the man who pursued it proves that —
(i) it was pursued for the purpose of preventing or detecting crime and the man accused of
stalking had been entrusted with the responsibility of prevention and detection of crime by

the State; or
(ii) 1t was pursued under any law or to comply with any condition or requirement imposed by any

person under any law; or
(iii)  in the particular circumstances such conduct was reasonable and justified.
(2) Whoever commits the offence of stalking shall be punished on first conviction with imprisonment
of either description for a term which may extend to three years, and shall also be liable to fine; and
be punished on a second or subsequent conviction, with imprisonment of either description for a term

which may extend to five years, and shall also be liable to fine.

imi d their punishments:
ggravated forms of assault or criminal force an | _ -
A‘ “Assault or use of criminal force to deter or prevent a public servant from discharging his

: ‘ ' ith both (S.353). (Amendment 1is
: onment upto 2 years, or with fine, or with bo | m |
S:;yg.es?;; 2; the State Iz?ovt. of Maharashtra to enhance punishment, still awaiting Centre's

ii e 5 It or use of criminal force to woman with intention or knowledge to outrage her
. ASS‘;:!“ ?Im risonment upto 5 years, and shall also be liable to fine. (S.3 54)‘. s
io ?l?;)r uI;e of criminal force with intent to dishonour a person: Imprisonment upto
iil. ssa _ _
| : both (S.355). : _ 5 3
T ﬁnef: O;izli::lllal (}ortge in attempting to commit theft of which that person IS
. »r with fine, or with both (S8.356).

iv. Assault or us¢ O nal . A
>ari - . Imprisonment upto 2 years, h or v 356)

Kearﬁtg;'rti:::gfl I::%imin];l force in attempting to monggtgl;y confine a person: Imp
ssa _ . |

upto 1 year, of with fine upto Rs. 1000, or with both (S ) S

Ll ' ovocation give

o] force on grave and sudden provocation s

vi Assa;llth?l;;:zni’;i?ﬁ;m | month, or with fine upto Rs.200, or with both (S.358)
- simple )

risonment

V.
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Law Relating to Women & Children .

_ | es and S
particular place. Thereafter, both of them went t0 different P hip- The SuP

PI'DSE:CUte:d for the offence of kidnapping from lawful gua:.d,ﬁ?:ref@m, hﬂ"“’caﬂn i
Varadarajan has ‘allowed a minor girl to accompany him . qmﬁed Vﬂfadara QA
her away or enticed her in any way. Hence, Supreme Court 864

any minor-... .... o gl th
If the age of a boy or girl is proved to be below 16(oplieate
He cannot defend himself by saying that, )
a) he did not know the girl to be below the age of majority, Of = honestly misled the accused, o
b) the girl physically appeared to be quite major and therefore, Wasce -
¢) the girl herself has overstated her age to the accused, is no defenc wn Ii’eriLr and if she turns oyt ¢

Any person who deals with such a minor girl, does SO at s o d had sufficient reason

c accused can be held hi”*.].x.

i

be below 18 he can be liable for this offence though he bon-fide béfliewfl an
believe that she was above 18 years of age. ae =
Case Law: IR A

Regina v/s. Prince, (1875) — | L e h B e -
In this case, Prince the accused took Philips a girl Annie of 14 years of age RUBOE e POSSESSIon ang

against the will of her father. Annie told him that she was of 18 years of&ge and in fact she appeare
to be so. Therefore, his defence was that he honafide believed on her state__mEnt- This defence was n

Sranicd anc% he was held guilty for kidnapping out of the keeping of lawiul guarc ianship.

'm{t of the keeping of the lawful guardian’ —

- It is not necessary that the child should be in the physical possession or physical custody of the
guardian. The word 'keeping' is of wide import than the word ‘possessiﬂqf;g.;ﬂ%@ord keeping' means
not only ph‘ysical possession of the guardian, but it also 'implié_s mﬁlﬂtﬂﬂﬂnceg protection and contro
over the minor. So, even if the minor who goes out of the house, g?és to :che play-ground, school

' an.

market or street, such a minor is deemed to be in the keeping of the lawfu

lawful guardian’ — 10 e et

2 : : - ik L...-k-‘-..“"-'-:'._:,,_‘
i c:it-em1 llgWﬁlL guardian’ and 'legal guardian' are different. The parents of the minor are 'legal
guardians'. But the term 'lawful guardian' is wider than 'legal puardian' The o L
includes - a) Legal guardian, b) Natural guardian, ¢) Testamentary guarc & G lav.fful st a‘ﬂd‘a”
by the Court, e) Any person lawfully entrusted with the care and cust iR = uardian appointed
school master or principal, warden of the orphanage or hostel, any r’@‘-”‘*i; = _.I‘%nnor. Therefore, 2
lawfully (by the consent of the parent) entrusted with care and custody of ¢t gh our, friend who is
guardian' (see Explanation to S.361). e SIOASEEE : m, 1S also a 'lawful
- : REE :-ir;‘._ . A

o o ’? - a1

without consent of such guardian’ — TRET
The consent of the minor is immaterial. The minor must,];e :M
lawful guardian. The consent given by the guardian after the commizein. & out the consent of the

Fi

B

o RRSROEnce, is not a legal
B s R
L i S
kidnapping Tom the |
SR

Difference between ‘kidnapping from India’ and

| Kidnapping from Inﬂ* Kidhapoits ff@m 3 S

= — :‘_:.‘;_. —o. -
Ty dnn- -
b ‘_ﬂr o o
B o " A
——

1. | Offence can be committed in respect | 1.This offence can s

of the person of any age, girl below 18, &. 4
: ‘ person. SIS

- .__. :1.-'
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G
VM If the. consentisic e
Sk sent 1?. given by thB_Permn 2.The consent nl"_ l_i_'u: [;.:.rt;un kidnant
EIjHEd’ this offence is not | immateria] | i i
commuitted. ‘

I —— L, = b - e W

3. | The m | ier | If the mino
: oment ' 2 ; inor or | 2
Al ; llgq]dn- frontier line | 3.1If the minor or lunatic is actually taken away |
Iy oI India) 1s crossed, the | the offence is complete oL
offence is complete, |

"Abduction’ (S.362):

“Whoever —

l) by force compels, or by any deceitful means induces

11) any person, ; ' }

111) o go from any place,

A S.aid to abduct that person .
EZLSdS;C;hOH rperely f:leﬁnels the word ‘abduction’. It is pnlawful taking away a person by force or by
| : uction by itself is not an offence. But abduction with certain intention or unlawful urpose
1S made pl_mlshable u/s. 364 to 369. Therefore, if A tells B that he will serve him a sumptuofs lEnc;
and thus, mduges B to go alongwith him to the restaurant and leaves B there without serving him a
food. A commits no offence, since A’s intention was not unlawful and it does not fall under any of

the Sections from Ss.364 to 369.

by force compels’ —
The word ‘by force’ connotes the actual force and not merely a threat of force.

‘by any deceitful means’ —
It may be by misleading statements. There may not be any force used, even if a person is mislead by

the statement used by the accused so to go from one place to another, then the accused can be said to

have abducted that person by deceitful means.
If a man gives a promise of marriage to a woman and thus, induces her to leave her house, but does

not marry her, he is said to have abducted the woman by deceiving her.
But bare abduction in such cases without requisite intention mentioned u/s. 364 to 369 is not an

offence per se (is not an offence by itself).

Difference between Kidnapping and Abduction:
~ Kidnapping Abduction
1) Kidnappi}lg-is committed in respect of a | 1) Abduction can be committed in respect of a
| person of any age i.e. minor or major.

minor person, if male-below 16 years, if
lunatic person of

female-below 18_yeal‘8, OF g unaveP
any age. Kidnapping from India can be
Jitted in respect of a person of any age. p—— e
;OIII](H'l(ll in :E 2 substantive offence i.e. | 2) Abduction is an auxiliary act and not an
) mnapping offence by itself. Therefore, bare abduction,

: . telf is an offence, therefore Gt

bare kidnapping |
intention) amounts to an offence and is made

unishable u/s. 363.

S kidnapping from
gy gnarh on must be re

| minor or lunatic pers |
::;'l . the keeping of 2 lawful guardian.

to an offence.

3) In abduction, there is no question of
" Abduction  has  reference

lawful guardianship, a
abducted. Therefore, an

moved out | guardianship.
exclusively to the person
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- H . . . |

= h ] ___F" l.: < - L]‘ me A
i Sy L = ey L '_ L i L at oy e 1
mprisonment upto 10 y
- - ﬁ

. R lﬂﬂd ﬁhﬁ.

& e oereny ‘
SRl L . <tituition: TISER: ¥l iof 19

© B ling minor for the purpose of prostitution: |

R
o .
Wb T
. m = B I :,
¥ rl-l F 1 _-. -= .f-; ... "- " ‘..
LY 11l ol
= — = =k = 5

- ";*fi? il

B . ri:if age, for the purpose,
IrnP risonment upto 10 ...

TS i i'_ |r-r;*'_'.' . r-‘_;-_ s ~ : d . h . . i !. £ i&ér

3’72 Selling, or letting on hire, or disposing a IiHCE m;ral ur

~ prostitution, illicit intercourse o for any unlawful and 1mmo Mz A R
& &nd ﬂnﬁ. .

- 4 T,
o =LY

years of age, for the purpose;

w | s under 18 :
S.373: Buying, hiring, or obtaining possession of a minor under 1 [mprisonment upto 10 ye,

prostitution, illicit intercourse or for any unlawful and immoral purpo
and fine. |

| Forced labour:

oy g son to labour: Imprisonm
S 374: Unlawfully compelling any person against the will of that person to P €nt
| upto 1 year, or with fine, or with both.

o
/ “Sexual Offences":
- (Ss.375 to 377)

| Following four sexual offences are discussed under Ss.375 to 377:
1) Rape by a man S.375 — Punishment for Rape S.376 (1);
[_/ 2) Rape by a man who is:
| A) i. Police officer, ii. Public servant, iii. Jail
B) 1. Rape on a pregnant woman, ii.
of ageS.376 (2)
A) Gang Rape;

staff, iv. Hospital staff,
Rape on a woman under 12 years

3) Sexual intercourse not amountin t . oi | BRI
S.376-A,B,C,D; ke b}f_Pe[SgI}§_ hﬂrmﬁg_tﬁﬁ:.mnt POsitions, and offices -
4) Unnatural Offences — S.377. bl

The offence of rape u/s.375 and the offence of ra 6 (D I-; W
' P€ u/5.376 (2) and sexual irs...
to rape u/s. 376-A to D, can only be committed by a maf})’[a‘ﬁ: sg"m;emour
Intercourse against the order of the nature, can be committed by 4 man 2
For Sections 375, 376. 376A, 376B, 376C and 376D of

have been substituted by the Criminal Law Amendment) 2013 . following Sections

“Rgpe” S375 :

Definition:

o LA

Scanned by TapScanner



Author — py
’ f:u)‘._:'j:_'m'l_cg_ﬁ_r K. Mokal

m .\‘ :
‘ Tl S U]I_L"I_*__}HVC bﬂ_ﬂﬂ Elddl.:d h}/ lhl.: ( ¥
4 1 Al : Lifninal \ ay

-

93570 : Trafﬁcking_ofger3011 :

(1) Whoey
€r, for the
1 3 ur GS - .. o5 ;
(e) receives, a pe purpose of exploitation, () recruits, (b) transports (¢ | |
First : Person or persons, by - ) transports, (¢) harbours (4 o o
St — using threats_ or ; ans

Secondly — sino T,
: blﬂg t{j[‘ce or :
Bl = by abduction, o 0o of seercion, or

Fourthly — oy
Fii oy sy . o eepion.
Ixt by 2 .

achie\{e theyc-:;:llgﬁ?rfte?fezlt; Including thf: giving or receiving of payments or benefits, in order to

transferred or i Y person having control over the person recruited, transported, harboured.

s :I?Einiltshtl?hszence Gf traiﬁcking, oy

form of sexual exploitaegggessi;zlr;zl;lmtml‘ﬂn slha,‘ll mcluﬁde any act qf physical cx‘phwitatian Or any
: practices similar to slavery, servitude, or the forced removal of

organs.
Explanation o, ictim ic
P 2 The consent of the victim is iImmaterial in determination of the offence of

trafficking.
2 : ; .
t(e 3m Whﬁ?‘;‘:r l;:ommlts the offence of trafficking shall be punished with rigorous imprisonment for a
. which shall not be less than seven years, but which may extend to ten years, and shall also be
liable to fine.
(53) Wher? the' offence involves the trafficking of more than one person, it shall be punishable with
rigorous imprisonment for a term which shall not be less than ten years but which may extend to
imprisonment for life, and shall also be liable to fine.
(4) Where the offence involves the trafficking of a minor, it shall be punishable with rigorous
imprisonment for a term which shall not be less than ten years but which may extend to imprisonment

for life, and shall also be liable to fine.
(5) Where the offence involves the trafficking of more than one minor, it shall be punishable with

rigorous imprisonment for a term which shall not be less than fourteen years but which may extend to
imprisonment for life, and shall also be liable to fine. | | |
(6) If a person is convicted of the offence of trafficking of minor on more than one occasion, then

| be punished with imprisonment for life, which shall mean imprisonment for the

such person shall R S NG TE 7 i
MUS srson’s natural life, and shall also be lhable .
remainder of that pers the trafficking of any person, then such

| Y. olice officer is invplved In
i} When a public. 3eIvapl o0 9 F risonment for life, which shall mean

11 ¢ or police officer shall be punished with imp .
Eﬁﬁﬂzoiﬁi: for tlfe._remainder of that person’s natural life, and shall also liable to fine.

ges such

j trafficked person .
tation of 8 : lieve that a minor has been trafficked, enga

370A : Exploi _ IR
HavE Feson O s imprisonment for a term

ingly or oAl e
(1) Whoever, ey 1l be punished with rigorou .
minor for sexual exp ki e S e extend to seven years, and shall also be liable

which shall not be less than five years, but whi_ch may
0 . leve t | ked, engages
o to believe that a person has been traﬂ;l-icsonment i

(2) Whoever, knowingly s M
such pérsonfor sexual exp

by or having reason th rigorous imp

loitation in any mannet,

B
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to five years, and shall o

v extend
ich may ©
term which shall not be less than three years, but whi

liable to fine.

e B - mporting
S.371:  Habitually buying, selling or disposing, imp

Imprisonment upto 10 years and fine.

Buying and selling minor for the - purpose of prostitution. B B o
| 4 :
1 . er 18 year . ent u tD l{" Vi dare
S.372: Selling, or letting on hire, or disposing a minor und se: Imprisonm P :

» . i g : . Oral pUIpo
prostitution, illicit intercourse or for any unlawful and imm
and fine.,

years of age, for the purposes

S.373: Buying, hirin se: Imprisonment upto 10 years

prostitution, illicit
and fine.

i . - er 18
g, or obtaining possession of a IIll'HOI' un;l purpo
Intercourse or for any unlawful and immor |

Forced labour:

: to labour: Imprisonmen;
S.374: Unlawfully compelling any person against the will of that person
upto 1 year, or with fine, or with both.

"Sexual Offences":
(Ss.375 to 377)

Following four sexual offences are discussed under Ss.375 to 377:
1) Rape by a man S.375 — Punishment for Rape S.376 (1);

2) Rape by a man who is:
A) 1. Police officer, ii. Public servant, 111. Jail staff, iv. Hospital staff,

B) 1. Rape on a pregnant woman, ii. Rape on a woman under 12 years
of ageS.376 (2)

A) Gang Rape; & |
3) Sexual intercourse not amounting to rape by persons holding different positions
S.376-A,B,C,D: |
4) Unnatural Offences — 8377,

The offence of rape u/s.375 and the offence of
to rape u/s. 376-A to D, can only b

Intercourse against the order of the nature, can be co
For Sections 375, 376. 376A,

dian Penal Code Ll i
have been substituted by the Criminal Law _LAmendmenjl2013 R -0¢¢. the followin Sections

“Rape” (S. 375) ;. T

Definition: |
“A man is said to commit ‘rape’ if he —
(a) penetrates his penis, to any

her to do so with him or any

extent, into the vagina, mouth
other person; or

Scanned by TapScanner
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(b) inserts, t
» L0 any extent ]
» any object
urethra Ject or part of the bod a; : ks
. ¢ Oranus of a woman or makes h €Y, not being the penis, into the vagina. the

(¢) manipulates any part of the b S her to do so with him or any other person: or &

anus or any part ¢ body of a woman so as to cause penetration into the vi
(d ; 1Y part of body of such WOoman of make | 1tO the vigana. urethra or

) applies his mouth 1o the vies makes her to do so with him or any other person: or
gana, anus, urethra of a woman or makes her to do so with him =:'n'. any

under the circy :
- - mStanCES e 5 . 1
Eirst. — Against her will. falling under any of the following seven descriptions -

‘;f’?c};dzy =3 Wlth{}l.lt hE‘,‘[" consent
irdly. — With her c '
- _ onsent ' '

whom she s intere S , When her consent has been obtained by putting her or any person in

Bl i hS €d, mrfear of death or of hurt. '

S b—e 7Ty z;il?i(::!sentf] when 'the man knows that he is not her husband and that her consent is

LA €s that he is another man to whom she is or believes herself to be lawfully

Fifthly. — Wi :

mreT intﬂxtil;al:?r consent whr:a:n‘, at the time of giving such consent, by reason of unsoundness of

. éon or the admlnlstratlon by him personally or through another, of any stupefying or
substance, she is unable to understand the nature and consequences of that to which

she gives consent.
f:r e . . .
Sixthly. — With or without her consent, when she is under eighteen years of age.

Seventhly. — When she is unable to communicate consent.

( Pghin a man ha.? sexual intercourse with a woman who is below sixteen years of age, irrespective of
Whether the act is done with or without her consent, it would constitute the offence of rape. This is

called as "Statutory Rape").

Explanation 1. : For the purposes of this Section “vagina” shall also include labia majora.

Explanation 2. : Consent means an unequivocal voluntary agreement when the woman by words,
gestures or any form of verbal or non-verbal communication, communicates willingness to participate

in the specific sexual act :
Provided that a woman who does not physically resist to the act of penetration shall not by the

reason only of that fact, be regarded as consenting to the sexual activity.

Exception 1. : A medical procedure or intervention shall not constitute rape.

Exception 2. : Sexual intercourse or sexual acts by a man with his own wife, the wife not being under

fifteen years of age, 1s not rape.

ents of the offence of rape: _
| intercourse with a woman. | | |
committed under any of the circumstances described in clause one

Ingredi
1) A man must have sexua

2) The sexual intercourse must be

to seven of the Section.
.......... defines the word 'man’

! i | | de

' ' [ intercourse with a woman. S.10 of the Co ' |

Rape is an act of having sexual = ‘ ol s
andp:voman'. It says, "The word ‘man denotes a male human being of any ag B it

denotes a female human being of any age". Any male human being of any age can be

'4 man is said to commit rape who has

e ———
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| Author — Prol. Prakash K. Mol
I-—'“-E___MM Women & Children . 100.
84 of the Code. Theref

. | 83 or
liable for the offence of rape, subject to the exceptions u/s. 82 anc:i the yvictim of the offence may
the offender may be a male human being above 12 years of age at

any female human being of any age.
against her will' (clause first) —

These words refer to a woman who is fully conscious no
own volition or will. Therefore, when she is not willing toO
opposes sexual intercourse, it is said to be 'against her will’.
'without her consent' also, when she is unconscious or fast
intercourse with her is said to commit it against her will, and there
getting up from her sleep the woman gives consent, that subsequent COnscr

consideration under this clause.

without her consent' (clause second) —

Mere act of submission does not amount to consent. There must be vO 5 : .
sexual intercourse with due thought. This clause refers to a woman who though does not opposc

sexual intercourse, is incapable of knowing the nature of the act of the offender. 4
If the consent given by the woman is not free, it is 'without her consent. (see S.90 and clause first i

fourth of this Section).
[n cases where there is no resistance from the woman, the consent can be presumed unless the casc

falls u/s.90.

who is capable of exercising |
| intercourse Or stron
st her will' includ

rmal person,
have sexua

The term 'again ine
asleep, a man who commits sexu.

fore, he is guilty of rape. Even aft
t shall not be taken in

luntary participation in the

Case Law: '
Koli Jagu Rane v/s. State of Gujrat, 1992 Cr.L.J. 2080 (Guj.) — In this case, a young girl of 18 years

doing labour work was raped by the accused. Sessions Court convicted him of rape. In an appeal

Eefore the Gujarat High Court, the_Cnurt observed that, since there was no evidence of resistance by
er, the accused could not be convicted for rape. Thus, conviction for rape was set aside by the High

Court.

Young's Case:
The accused young had sexual intercourse with a woman while she was fast asleep. He was held

gu.ilty for committing rape without her consent.
with her consent, when... she believes herself to be lawfully married’ (Clause-4) —

dark by speaking in the style and sound of h h :
husband. i of her hushandia thus, making her believe that he 1S her

Sixthly — With or without her consent, when she is under eigh |

In a landmark judgment delivered by the Lucknow lfm:z#éiﬁf:ﬁ N

Aug_ust:., 2009, even l?cfore the 2013 Criminal Law Amendment came Tora High Court [on Ist

‘_:‘uahfymg age was smtee_ﬂ years] has observed that, the consent of amto force, i.e at that time the

intercourse is invalid, saying that as the girl is not mentally and phys; ygfizw 18 years for sexual
.7 10 8Ive such consent. it

il

cant l;‘-}_f?s;defed out Qf-l_lcr will. The court's observations came durine .
ap;pf_a I i 1 by a lta[;}? cc;‘nth_, who claimed that as a 17 year old had r“ "f'heal‘illg of a criminal
relations, his conviction for rape was not proper . SSNSINRET co -
_ pmmessonsent for ical
o SRR G phys

¥ -
- 'i|
M .
‘ o
&
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La R’EIatI’HE - . —
E L] j
. d

The court digmi
: ISmissed his g .

bf.:lt:)w I8 is not considered fit fﬂrp&eaarir i2n¢:l sgld : "It's an irony of Jqw that, on one hand

. g€, but, on the othe ] ' ik ME hand. a nercenr

¢ Cr, 4 , _ person

Explanation:

Penetration i :
on is sufficient to const; .
. - S Erice 4 ¥
complete the act of the Wi imeerl;iourse .'; m;le Organ enters into the private parts :t"ftimi'
the penis wi s ourse by discharging t} . iy 3y 1€ Temale to
ith emission of ging the semen. There is ¢ ~
seme , complete penetratic :
n and rupture of hymen (maiden-head). HUWE"’CFPM l[;_nuranun 01
' “ C purpose of

sexual intercourse by man with his own Wife...is not rape’ —

Can a man commit a rape with his own wife?
Husband cannot be held liable of rape on his wife who is above 15 years of age though she is below

1116 years of age. But, if she is be-lm}f 15 years of age, he can be held liable, because he has no right to
1s marital right prematurely, or enjoy her person by harming her when she is below 15 vears of 'agg.

S.376 : Punishment for rape :
(1) "Whoever, except in the cases provided for in sub-section (2), commits rape, shall be punished

with ﬁgorous imprisonment of either description for a term which shall not be less than seven years,
but which may extend to imprisonment for life, and shall also be liable to fine.

(2) whoever, —
(a) being a police officer, commits rape —
(/) within the limits of the police station to which such police officer is appointed; or

(ii) in the premises of any station house; or
(iii) on a woman in such police officer’s custody or in the custody of a police officer subordinate

to such police officer; or _ |
(b) being a public servant, commits rape on a woman in such public servant’s custody or in the

custody of a public servant subordinate to such public servant; or
(c) being a member of the armed forces deployed in an area by the Central or a State Government

! ' area; or
(d) ;:fnlzu;r?hp: ;:I;l::ement or on the staff of a jgil, rf::mand home or other p!ace of E:ustoc{y
established by or under any law for the time ‘b_emg in force or of a women’s or children’s
institution, commits rape on any inmate of such jail, mqland home,. place or institution; or Wy
(e) being on the management or on the staff of a hospital, commits rape on a woman In

hospital; or
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" DC
() being a relative, guardian or teacher of, or a person 63 a'"r- i
Woman, commits rape on such woman; or _ ] 01;
(&) commits rape during communal or sectarian violence; . of
(h) commits rape on a woman knowing her to be Prﬂgna-nt’ - of age; Of
(1) commits rape on a woman when she is under sixteen yea’.l: gL Upgrarh h woman: .
(/) commits rape on a woman incapable of giving consent; O  commits rape on o i
(k) being in a position of control or dominance over a Wﬂmmaldmbﬂltﬁ or
(/) commits rape on a woman suffering from mental or physicat ot disfigures O
(m) while committing rape causes grievous bodily harm Or I Nk |
of a woman; or R bed W
(n) commits rape repeatedly on the same woman, R h*sh&u not be less than ten vy,
shall be punished with rigorous imprisonment for a termeahJ;ﬁaH m@m imprisonment fo; the
but which may extend to imprisonment for life, Whlch i ﬁﬂﬁa N
remainder of that person’s natural life, and shall also be Ilﬁhl‘.ﬂ.@' | “L i -
Explanation. — For the ' -section, — RN 2 R . _
J( a) “armed fnrces”p;;paf:sﬂ?: tx?;iz?brsieg;?;! and air forces and includes any member of
| ; ‘s time beingmin force, including .
Armed Forces constituted under any law for the time *._lm R : Bthe Cen:.
paramilitary forces and any auxiliary forces that are under the control o g

Government or a State Government; e .
ots of any institution for

(b) “hospital” means the precincts of the hospital and includes the v-a--*H ta |
the reception and treatment of persons during convalescence or of persons requiring medic|
very of health and strengi)|

attar%tinn or rehabilitation; [convalescence means gradual recovery
(c) “police officer” shall have the same meaning as assigned mﬁﬂm | E,ﬁﬁﬂ “police™ under the
R WL

gyt TS
214 LA

b
i
]

r endangers the

11 &,

Police Act, 1861: TTER T 4y
(@) “women’s or children’s institution” means an institution, whether called an orphanage or ;

itution called by an,

home for neglected women or children or a widow’s home or a
other name, which is established and maintained for the reception and care of women and

children. ~ T
lldren 2 i le e e T

. S e dah X
RIS AR PSR ) i'h‘;". N
bU i 3

¥ !

N
b

f

Custodial Rape [(S. 376 2)] :
Custodial rape is a rape in the situations referred to in sub-section @) (
LP.C. praghe A
It refers to rape — e !

Y10 (f) of Section 376 of ih:
pRson [ 1)

' ’ ! { A
. ; a r'll .b.r . &
] = S ] '
T Y o \ hr' I ’
. % | e

1 - 1 i 1

- UlC mfe Station; Or in th‘:

(@) by a police officer commits rape on a woman within ..-;.-r“.ﬁ..
premises of any station house, where he IS appﬂ‘intéﬂ’gf3¥&ﬁf -r"'
police officer subordinate to him R |

(b) by a public servant commits rape on a woman in his f. P g
i w4 - € eustody of a public

servant subordinate to him: Yl A
(c¢) by member of the armed forces deployed in an area é'.#':‘::;__ L 5
commits rape in such area: T SRR Gy, ¢ Governmen!

custody established by or under any law for the ima
children’s institution, commits rape on any inmate ~F o

(@) by a person on the manace dtafr shcibr T
gement or on the staff Of 2 Jailoreh: s R ¥4 |
L B Or other place of

“© OF of a women's
| -_ .. i e" place Ur

institution; o
(¢) by a person on the management or on the staff of a hosnirar B
hospital; SR . *
A S @ woman in tha

Scanned by TapScanner



Law Relating to W,
omen & Child
=== SR 10 WWomen & Ch ren . 103, Author — Prof. Prakash K. Mokal.

() by a per :
son who is a relati -
: ative, guardia :
authority t > n or teacher of, or by a person in a ition of tr |
y towards the woman, commits rape on such woman P SRR N

E .
xplanation. — For the purposes of this sub-secti
a) ‘6 d it CCl10n, —
(@) “armed forces” means the naval. milita d ai -
Armed Forces constituted ‘ ry and air forces and includes any member of the
* uted under any law for the time being in force, |
paramilitary forces and any auxiliary f h B A R
orces that ar sr the contr LA L B
4 %ﬂvemment O e G e et e under the control of the Central
ospital” means t : i . s
o the precincts of the hDSpl:[al and includes the precincts of any institution for
B o b_lll‘eat‘ment of persons during convalescence or of persons requiring medical
i lice Ofﬁcer’? ;ll';:ilt}llon; [{l?‘lanvafescerme means gradual recovery of health and strength):
. shall have the same meaning as assigned t s “olice” under
Police Act, 1861 g as assigned to the expression “police” under the
(d) “women’ ‘ s Ledetee i oiny Do
ra s or children’s institution’’ means an institution, whether called an orphanage or a
Lo o “eglei?ted.women or children or a widow’s home or an institution called by any
name, which is established and maintained for the reception and care of women and

children.

The .pumshment prescribed for the custodial rape under Section 376 (2) above is rigorous
Imprisonment for a term which shall not be less than 10 years, but which may extend to
imprisonment for life, which shall mean imprisonment for the remainder of that person’s natural life,

and shall also be liable to fine.

In cases of custodial rape, since it is almost impossible to get any other independent evidence to
corroborate the testimony of the victim, Section 114A was inserted into the Indian Evidence Act,
whereby the onus of proof is shifted from the prosecution on to the defence by laying down that in

cases of custodial rape, absence of consent of the woman shall be presumed.

eath or resulting in persistent vegetative state of victim-
hable under sub-section (1) or sub-section (2) of Section 376 and

in the course of such commission inflicts an injury which causes the death of the woman or Causcs
tative state, shall be punished with rigorous imprisonment for a

the woman to be in a persistent vege
ty years, but which may extend to imprisonment for life, which

term which shall not be less than twen | |
shall mean imprisonment for the “emainder of that persn’s natural life, or with death.

S. 376A : Punishment for causing d
Whoever, commits an offence punis

sband upon his wife during separation —
0 is living separately, whether under a decree

1l be punished with imprisonment of either
but which may extend to seven years,

S, 376B : Sexual intercourse by hu )
Whoever has sexual intercourse with his own wife, wh

of separation Orf otherwise, without her consent, sha
description for a term which shall not be less than two years

' iable to fine.
and shall also be liabe ourse” shall mean any of the acts

Exglanation. _ In this Section, “sexual 1nterc
(a) to (d) of Section 375.

mentioned in clauses

L ——
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establisheq
Law Relating to Women & Children . f custﬂd}’

o or other P&~ ., tagtitution; OF
(i) superintendent or manager of a jail, remand hm];men’s or chi i .
under any law for the time being in force, or d wsta £ of a hoSp1< any woman either ;

(/) on the management of a hospital or bEII’_lg on 'thio o |
- abuses such positionor fiduciary relationship i
custody or under his charge or present in the premise o
sexual intercourse not amounting to the Uff?ncchﬂl ot
imprisonment of either description for a term which sha i B oned in i,
extend to ten years, and shall also be liable to fine. 2 Shrall HERENY of the acts s
Lxplanation [ : In this Section, “sexual intercourse’ sha _ . el ol .
(a) to (d) of Section 375. ol L0 Section also 1

Lxplanation 2 : For the purposes of this Section, Expland

applicable. s -d home or other place of custody o,
Lxplanation 3 : “Superintendent”, in relation to a jail, reman her office in such jail, remap,

. R . - ot : L
women'’s or children’s institution. includes a person holding any any authority or control oy,

R TR . . cise
home, place or institution by virtue of which such person can €Xer
its inmates.

: 's institution’’ shall respective|
Lxpalnation 4 : The expressions “hospital” and “women’s or children's ;lésutu )
have the same meaning as in Explanation to sub-section (2) of Section 376.

[S. 376D] : Gang Rape :

Where a woman is raped by one or more persons constituting a group or acting in furtherance of ,
common intention, each of those persons shall be deemed to have committed the offence of rape and
shall be punished with rigorous imprisonment for a term which shall not be less than twenty years,
but which may extend to life which shall mean imprisonment for the remainder of that person’s

duce or SCEEL L ourse w1t+h In]j';
punished with rigor,
s, but which |,

natural life, and with fine - |

Provided that such fine

TE - e medical expenses and
rehabilitation of the victim - , P I(

2 g S R O e B F1E, 5 <
sonment.for gy WCICE Pulishghie /O OF Section 376"
remainder of that person’s natural life, or with ge thii lerwlhlcll“ shajfs., o ér"&’l'ly of the said
. . ‘ : !i, ..f,; '.*_ - 1I . .. .
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Author — Prof. Prakash K. Ve

-

“Sexual Offences":
(55.375 to 377) E

Question : Write short notes on :

a) Adultery.
b) Distinction between Adultery and rape.

uestion : Discu ’ ‘
W S$ fully ‘Adultery’ under Section 497 of the Indian Penal Code.

: OR
Write a short note on : i

Distinction between Adultery and Rape.

Answer :

Gl
4) Adultery (8.497): <R e

Definition:
" . . .
Whoever has sexual intercourses with a person who is, and whom he knows or has reason to believe

to be the wife of another man, without the consent or connivance of that man, such sexual intercourse
not amounting to the offence of rape, is guilty of the offence of adultery, and shall be punished with
imprisonment or either description for a term which may extend to 5 years, or with fine, or with both.

In such case, the wife shall not be punishable as an abettor".

Ingredients: Bt

1) Sexual intercourse by a married or unmatried man with a woman a) who is married or
b) man knows or he has reason to believe that she is the wife of another man;

2) Such sexual intercourse must be committed without the consent or connivance of her husband;
3) Such sexual intercourse must not amount to rape (i.c. must not fall under S.375).

tant points to be noted in case of adultery: | s |
{n”}h?: offence is committed by a man alone. Therefore, he alone is liable to punishment, and a

ith- whom adt | | [iable to punishment.
hom adultery is committed is not liab unis}
;%W is committ?éi. against the husband of that woman, therefore, the husbagg:l_must be the

| Jand must complain about the same). | | |
;‘}T%ﬂ;gfﬂéegzl;zry that the adulterer should know as to who is the husband of that woman. It 18

' ' s that she is married woman/wife of someone. ™
iqu:f.lrllCIeII'? vatll'll: iasdumlge;irtl;n;‘the adultery, cannot be punished or cannot be held liable as an abettor.
.The wite

tion does not alfow the wife (of the adulterer) to proggc'ute her husband fc})lt: :l;:h;ll::r}lfs,
| -Sho alsi:’, ‘}:]E: Sm:; file a suit for dfééal_ution of her 'marria_ge under the personal law to whi
though S

n with intent

the wife of another man or detaining such woma

* nticing awa : :
5) he may have illicit intercourse with any person - S.498 .
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reason to believe

g-tf-?_'w____gﬂl_n_i_qﬂl_ﬂgpement:

efinition: R has

—————— ows Or AR

"Whoever takes or entices away a woman who is, and whom he k?l the care of her on b?hai: 0

the wife of any other man, from that man, or from any person haﬂgﬁ or conceals oOf detains with

man, with intent that she may have illicit intercourse with any Pefl:i.i tl; i description for a term wt
)

intent any such woman, shall be punished with imprisonment
any extend to 2 years or with fine, or with both".

_ If Section 361 (kidnapping from lawful guardianship) or Se_
or inducing a woman to compel her marriage) of the Penal Code ff_”l i “a
woman, this Section can be made applicable. The husband can institute prose
criminal elopement of his wife under this Section, because the husband who 18 €N

and control over his wife, is deprived of his right.

Ingredients:

1) Taking or enticing away or concealing or detaining the wife of another man,

from any person (may be her parents) having the care of her on behalf of that man |
2) Such taking away, etc. must be done with an intent that she may have illicit intercourse with an,

ction 366 (kidnapping, abductin,

ply in respect of a marrieq
tion for the offence (f

from that man,

person (e.g. with intent to make her prostitute). |
3) The person taking away, must have the knowledge or reason to beliqe that the woman is the wife

of another man.

i.e. mental or ph

Husband-or rel?tive of husband of a woman subjecting her to cruel
cruelty with a view to coercin her to bring property or dowry :

Cruelty for Dowry (S.498-A) :

Definition:
"Whoever, being the husband or the relative of the husband of a woman, subjects such woman to

-

cruelty, shall be punished with imprisonment for a t ‘
be liable to fire" ¢ @ term which may extend to 3 years, and shall also

Explanation:

For the purpose of this Section, cruelty means —
a) any wilful conduct which is of such nature as is lik '
ely to drive the Wo
man to commit suicide, or

to cause grave injury or danger to life, limb :
5 g mb or health (Whether menta] Or physical ) of the woman:

6)
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Hindu Law (relating to Children and Women) of Marriage, Divorce

Maintenance and Guardianship :

CHAPTER - I1I
RESTITUTION OF CONJUGAL RIGHTS
AND
JUDUICIAL SEPARATION

S. 9: Restitution of con jugal rights —
Wh ' ‘ ' ‘
en either the husband or the wife has, without reasonable excuse, withdrawn from the society of

the oth : g e |
Fro aer;j tthhe aggrieved party may apply, by petition to the District Court, for restitution of conjugal
g = ¢ Court, on being satisfied of the truth of the statements made in such petition and that

there is no legal ground why the application should not be granted, may decree restitution of conjugal

rights, accordingly.

Explanation —
Where a question arises whether there has been reasonable excuse for withdrawal from the society,

the burden of proving reasonable excuse shall be on the person who has withdrawn from the society.
The expression “withdrawal from society” means cessation of cohabitation by a voluntary act

of the respondent. It means, withdrawal from conjugal relationship. Such as, refusal to live together,

refusal to have marital intercourse and refusal to give company for a long time. In other words, it is
total refusal to perform marital obligations necessary for the purpose of marriage. The word “society”
means, the same thing as cohabitation. In withdrawal from the society, there is an element of
desertion also. Desertion by one spouse of the other, would obviously amount to withdrawal from the

society. However, to establish withdrawal from the society, it is not necessary to prove legal
desertion (1.e. continuous period of not less than two years — [Section 13 (i) (i-b)].

S. 10: Judicial separation — _
(1) Either party to a marriage, whether solemnized before or after the commencement of this Act,

may present a petition praying for a decree for judicial separation on any of the grounds *speci-ﬁed in
sub-section (1) of Section 13, and in the case of a wife also, on any of the grounds specified in sub-

section (2) thereof, as grounds on which a petition for divorce might have been present;d.
separation has been passed, it shall no longer be obligatory for the

(2) Where a decree for judicial ek o ‘
petitioner to cohabit with the respondent, but the Court may, on the apphczz_tt}on by petition of e1the:r
fied of the truth of the statements made in such petition rescind the decree if

party, and on being satis
it considers it just and reasonable to do so.

ﬁ

after the commencement of this Act, may, on

S. 13: Divorce —
et b ed by a decree of divorce on the

iage solemnize : |
[y pT:;ntgd' by either the husband or the wife, be dissolv

B e it ation of the marriage, had voluntary sexual intercourse with any person

(i _

: ouse; or _ - . .
ot thg; 'lysﬁiff"l;;l;; Zglémnization of the marriage, treated the petltloner with cruelty; or
( f'd) Sa a :
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(i-b)  has deserted the petitioner for a continuous peﬂod S o
v or intermuittent]

Law Relating to Women & Children .

-
L

preceding the presentation of the petition; or l 'in;
(i)  has ceased to be a Hindu by conversion to another 18" = ©inyqusly .
(iif) has been incurably of unsound mind, or has been su nngunncl' caﬂﬂOt reasonaoly CXC¢
mental disorder of such a kind and to such an extent that the Pﬁﬂ O rgaRnEe
to live with the respondent. i |
Explanation — | Rk

arrﬁsﬁd;ﬂr incomplete developn

In this clause, — . |
(@) the expression “mental disorder” means, mental illness b ._ dhll d

of mind, psychopathic disorder or any other disorder or disability

includes schizophrenia; B e arder or disability of
(b))  the expression “psychopathic disorder” means, & Persmtxentd:;ﬁii results in abnorn,
(Whether or not including sub-normality of intelllgﬁnc‘?) thral'fy and whether or no |,
aggressive or seriously irresponsible conduct on the part ab gct P

, required or is susceptible to medical treatment; or
(zv) has been suffering from a virulent and incurable form of

leprosy; or FROK _
(v) has been suffering from venereal disease in a communicable form;or
(vi) has renounced the world by entering any religious order; ojﬁ Rk, e R |
(vi) has not been heard of as being alive for a period of seven years or more by those persons wh
would naturally have heard of it, had that party been alive. ot

Explanation — ek i o
In this sub-geption, the expression “desertion” means, the desertion of the petitioner by the other party
to the marriage without reasonable cause and without the cqnp_ent or agﬁlIISt the wish of such party

and inclydes tt{c _willful neglect of the petitioner by thc.}bther pa:ty..m the marriage, and it
grammatical variations and cognate expressions shall be construed accordingly.

(1-A) Either party to a marriage, whether solemnized before or after the Mencement of this Act
may also present a petition for the dissolution of the marriage by _gdecmeon ﬂie ground — e
(1) _ that there has been no resumption of cohabitation as between the partie: the 1lage for
period of one year or upwards after the | . e e aTiagc [0
which they were parties; or ————=_=xpalallon 10 a proceeding to
(n)- that there has been no restitution of conjugal rights as twee
period qf one year or upwards after the passing of reoulor
proceeding to which they were parties. R s
Thus, it may be noted here that, under sub-section (1) of Séctiﬁ;ii]g'. 1 £
grounds on which either of the party can apply for divorce agalngthe Oﬂf'- Loy

28 10 the marriage for a
_conjugal rights in a

the ground, — . 4, 38&13}»5 decree of divorce on
.- ‘T;x-\__,: n?“

(i) in the case of any marriage solemnized before the commencement ¢ 1.
Rt of this Act, that the husban

had married again before such commencement or that any other wifa e o h
S WHTEERE the i!Sban d ) :
o HUSt married betfore

L ColE N -
¥,

such commencement was alive at the time of the solemnis b
4 . mnization .
(ii) that the husband has, since the solemnization of the 1€ Marriage
bestiality: or marriage, been gecte -
’ . - i 'm_._ __:." "'_ . ..'_-Jf.;.-_nu.. : era .}m\r "f
(iff) that in a suit under Section 18 of the Hindy Adoptions ar ; 4 pe, sodomy
eeding under Section 125 of the Cod s et MG EIERE . |
e ¢ of Criminal Pro ** 1973 e M 1956, or in a
R SRR the corresponding

(2) A wife may also present a petition for the dissolution of her mar

nent
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Explanation —

;I'lus _cl-ause applies whether the m g
larriage Laws (Amendment) Act, 1976 (68 of 1976). Be Pl = ez

S.13(2):
In addition to the 11 : :

; grounds of divorce stated in Section 13 (1) above, Sub-section (2 ‘
also provides 4 more grounds of divorce which are available only to th; wife b ik

E——— -_--h--_m._- -

o —rp— =y

T ST, e
ey

These 4 grounds available to the Hindu wife to obtain Divorce, are summarised as under -~

L. "Bigamy" (S. 13 ) G)):

bI:]t:;sze tt(:ail:;l obtalnrc'[llvarce qn the | g,round of bigamy, in case, where the marriage was solemnized
e oy husband and the petitioner wife before the commencement of this Act (i.e. before 18th

again before such commencement or that b) any other

- 2

e ;:_ W e A AN C R T e A TR Y 7 . :
Ore such commencement was alive at the time of the solemnization of
i | B U Dic. PRI 38 A OUS S0 g .

al

eyt g 5t e :?" , L - '1.‘1‘- '!- b J':P F 3 I':,. ‘ | FEr Ld .
¥ ik '.‘ﬁ'rit 1 _"'_f.”._t'{.l‘]m":'] &t il (363" . 3 y £ T
e R - o Lo fe g S s Sty o - - Spnlt R A ' 158 6T X BRGLB 0N 3]
T TR RS UT v R A SEE

2. "Rape, sodomy or best S. 13 (2) (i

- o : bEa= T __.:iil .

E s 2 'f. - | | SRR L o T.:t-- o - A ey ‘l‘:_ :
~ The wife can Q;btﬁn‘f' 1VOIrce on the grounc
LI {‘F? _.r.-' ‘ _F' _.-11{41. _.I.|-,, T r-l o) -;r‘ -r 3 g : " ﬁl}* . .~ A o

b ¥ t - -+ G $ - - 1 N ¥
Lol - r i 1 ; T e amll -y ey L J i o i 2
o s ﬂ LI ! <1 B M LT i - = Q alfat s wxr . ] 5 .1 E —
L ol W = g - - i b F L. ! | 1 i e 1 = g ] A | I Y 1
PRt s b e e e e T b o T Lo e | L gy Y 444 Y Vi UbsobklallL’ L
J Py _" . + f L f"‘"r " o . y | e - ' . " 4 (K Lt i L ] pe = o
_ y , i Lt g | = ] iy b B g 5 1 d ] i) e ' ; e » i
ATTrEaT ? . = : 4 e - e o . 4 Ls ay =i g i L E ¥ P W B ' i
- alter the solemnizatior 1arriage with the petitioner wife = , - - ' LR P :
e e s N 3 e et =5 114 - — - 'Y A i LA ._‘ L AL LAY e i $ ! [ y |'
i .L gl ] . I - = 1 N B - 3 b -.I_ e '; ] F - o - | Py i " s ¥ el F
: B A0N o P ; LT T o M ' B » L' T -1 ; H i ! b J g o L P - o £
] < AT o | r % i " i = - 193 iT + ™ 7 i e Pl E e - - ' ; TR - . A 4 ‘4 b T Al b X
RICLLIL o iR LA : LR by 111 L)l 2 i 1 AT 10 WMWY ™ a1l . " ™y T =1 T aTalEE arl- W F
B et B L2 _-‘_ | 2 e A ¥ RS & - WA & ¥ Wi, 3 ; C A AT A" ! a9 : i i i f
- - o

el
. =
|

g .-.q f d _|!| ".-. I.,‘I -

. ™ i = <IAR

P Tt o
L5 B TRl T
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) 110. ____Author — Prof. Prakash K. Mo/,

(1) Notwithstanding that o ma trigge is null and void under Section 11, any child of such marri,,
who would have been legitimate if the marriage had been valid, shall be legitimate, whether ¢,
child is born before or after the commencement of the Marriage Laws (Amendment) Act, 1976
of 1976), and whether or not a decree of nullity is granted in respect of that marriage under this /.
and whether or not the marriage is held to be void otherwise than on a petition under this Act.

(2) Where a decree of nullity is granted in respect of a voidable marriage under Section 12, any ¢},

seree is made, who would have been the legitimate child of (},.
parties to the marriage if at the date of the decree it had been dissolved instead of being annulleq
: deeme 2 their legitimate child notwithstanding the decree of nullity.
(3) Nothing contained in sub-section (1) or sub-section (2), shall be construed as conferring upon 4.
child of a marriage which is null and void or which is annulled by a decree of nullity under Sectjo,
12, any rights in or to the property of any person, other than the parents, in any case where, but f,
the passing of this Act, such child would have been incapable of possessing or acquiring any sy},
hi ing the legitimate child of his parents. »

Mglntggance -

S. 24: Malntenance pendent lite and expenses of proceedings —
Where in any proceeding under this Act, it appears to the Court that either the wife or the husband as
the case may be, has no independent income sufficient for her or his support and the necess;r{
expenses of the proceeding, It may, on the application of the wife or the husband, order the
respondent to pay to the petitioner the expenses of the proceeding, and monthly during the

proceeding such sum as having regard to th it] 4 '
: ’ € petitioner’s own income and the i e
respondent, it may seem to the Court to be reasonable- B 0T e

: the applicant fi : :

support, s L plicant for her or his m o A

pp uch gross sum or such monthly or periodical sum for a term not exceedingatlgéeﬁ?:csfatr}:d
C

applicant, as having regard to the res ’ '
, pondent’s own incom :
i ‘ | ¢ and other pr rty | ;
other property of the applicant, the conduct of the parties and other Ei?flfmsl?a:;::ny,f ttlllf B i
S of the case, it

may seem to the Court to be just, and an
_ ) y such paym e
the immovable property of the respondent, NPT 4 PF secured, if fiecessary, by a charge on

(2) If the Court is satisfied that, there is a change in the circ

Custody of Children :

S. 26: Custody of children —
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Act, the Court may from time to time,

$ 1n the decree, as it may deem _1"’

i b

In any proceeding under this
make such provision
maintenance and e
may, after the dec
orders and

ducation of minor children, consistently with their w

‘cree, upon application by petition for the purpose, make from time to tir
might have been made by such decree or interim ordersnicaie ST A S |
decree were still pending, and the Court "’-’b PRI 57 e :
ordirs andseodaied previously mede . N 'om time to time revoke, suspend o |

pending the proceeding for obtaining such decree, sha s possible, be disposed of within sixty
days from the date of s >rvice of notice on the respondent | " |
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“MAINTENANCE OF W

S. 18: Maintenance of wife —
e b .'*“_';,."..
commencement of this Act, shall be entitled to ined by her husband during her lif
(2) A Hindu wife shall be entitled to live separately from her husband without forfeiting h
maintenance — '
her consent or ¢
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#
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the remarriage of the daughter-
on

has not obtained any share, and any such obligation shall cease
law,

d. during his or her lifetime, to mainta

] nts.
d or infirm pare e
his or her father or mother, so lonc

S.20: Maintenance of children and aged parents —

(1) Subject to the provisions of this Section, a Hindu is boun
his or her legitimate or illegitimate children and his or her age
(2) A legitimate or illegitimate child may claim maintenance from
as the child is a minor. , daughter who
(3) The obligation of a person to maintain his or her aged or infirm iiril;;:;aay be:gis B e ¢
unmarried,extends in so far as the parent or the unmarried daughter, as

maintain himself out of his or her earnings or other property.

Explanation :
In this Section “parent” includes a childless step mother.

S. 23: Amount of maintenance — _
' = & . t_!l. < ..L__
(1) It shall be in the discretion of the Court to determine whether any, and if so what, maintenanc

shall be awarded under the provisions of this Act, and in doing so, the Court shall have due reﬁ?l‘,d 1
the considerations set out in sub-Section (2) or sub-Section (3), as the case may be, so for as they are

applicable. | * |
(2) In determining the amount of maintenance, if any, to be awarded to a wife, children or aged or

infirm parents under this Act, regard shall be had to —
(a) the position and status of the parties;

(b) the reasonable wants of the claimant:
(c) if the claimant is living separately, whether the claimant is justified in doing so;

(d) the value of the claimant’s property and any income derived from such property, or from the

claimant’s own earnings or from any other source;
(¢) the number of persons entitled to maintenance under this Act.
(3) In determining the amount of maintenance, if any, to be awarded to a dependant under this Act.

regard shall be had to —

(a) the net value of the estate of the deceased after providing for the payment of his debts:
(b) the provision, if any, made under a will of the deceased in respect of the dependant: :
(c) the degree of relati onship between the two: :
(d) the reasonable wants of the dependent:

(e) the past relations between the dependant and the deceased:;

(/). the value of the property of the dependant and any i : |
or her earning or from any other source. Yy income derived from such property; or from his

finte
qul ntenance of wife under Section 36 and Custody of children under Section 38

of the Special Marriage Act, 1954 ;-

Alimony pendent lite :
Section 36 of the Act provides -

(1) The District Court, in any proceeding under the syit for restitution of conjugal rights and judicial

separation or nullity of marriage and diy |
< dlvorce, ma ' _.
subsequent to the decree, on applicatio AL the time Of_'_paasmg any decree or at time

secure to the wife for her maintenan
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such monthly or periodica]

Payment of Money for a term no

ife, as having re
ard t : n LR
ablllt}.f the conduct of the parties End t?l hEI- OWN property, i any, her husband’s property and
to be jus Other circumstanceg of the case, ag it may seem to the ( B
gt s G C Lourt
However |

: At . Ing and such weekly or
» 45 1ar as possible, be disposed of within 60 days from

time after it has made an order und 1S a change‘m the circum_:-;tunccs; of either party at any
mOdify Or rescind any such ord n €r sub-section (l.)’ It may, at the instance of either party, x-'ur},:.
(3) If the Dibtrio Colatine _0;‘ €r 1n such manper as it m-‘;}}f seem to the Court to be Just.
Section, has el DS;.aFISIIeilj 'tha the wife in u{hosg favour an ozjder has been made under this
modify or rese: d IS leading an unchaste life, it Mmay, at the instance of the husband, vary,
Nd any such order and in such manner as the Court may deem just.

Sectlor{ 38 of the Act provides in any proceeding for restitution of conjugal rights and judicial
_Sepalt'atlon or nullity of marriage and divorce that the District Court may, from time I;LJ time, pass such
Interim orders and make such provisions in the decree as it may seem to it be Just and proper with
respect to the custody, maintenance and education of minor children, consistently with their wishes

wherever possible, and may, after the decree, upon an application by petition for the purpose, make.
revoke, suspend or vary, from time to time, all of such orders and provisions with respect to the
custody, maintenance and education of such children as might have been made by such decree or

interim orders in case the proceedings for obtaining such decree. were stil] pending.
However, the application with respect to the maintenance and education of the minor children during
the proceeding, shall, as far as possible, be disposed of within 60 days from the date of service of

notice on the respondent.
Maintenance under Section 125 of the Criminal Procedure Code :-

A Muslim wife can apply for her maintenance to the Court under S.125 of Criminal Procedure

' allowance her.
. And the Court may order the husband to pay a monthly maintenance a b
o In Bai Tahira v/s. Ali Hussain, 1979 S.C 175, the Supreme Court has held that, a 'divorced

KT fa? : maintenance under the Criminal Procedure Code.

Mus_llm B - entlct::)ejrtt ‘3;;1 %IggS{O;n Shah Bano’s Case observed. “These provisions (Cr:P.C.):are
Again the Supreme to admit of any doubt or refinement. The religion professed by the spouse or
too clear and priclse_ the scheme of these provisions. Whether the spouses are Hindus or Muslxms,
4 ¥ o e ns or heatens, is wholly irrelevant in the application of these provisions™
Chnstl_ans b P?ms’ %?gi maintain herself, is entitled to claim maintenance. The term 'wife' mcluc;les
The wife, wlilo 118 Sugzened?mrce d by, or has obtained divorce from her husband and has not remarried
a woman who ha :

' SA25 (L) ] | * to Shah Banu in
={ Explanation () 10 >, ision that, the Supreme Court granted maintenance to
It is on the basis of the above provision that, y rationalists in the country. But, unfortunately

3 man .
the year 1985. The demSl]?ndji Shdflz{?;n;gal:l)ifzations protested against the decisions. And H:Eiﬁeif:z
and ironically, several ort _Od ement of Shah Banu's Case, the then Gt;m:_mmen‘t:i 'Cm::;eed g
nullify the effect of the Ju('grotection OENGEhI off DEERERAPRETDE S ﬂ;]e aviions OF the
enactment "Muslim ﬁzngzngovemed by Section 125 of the Cr.P.C. according to the p
wife can prefer to op
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any property inherite : : : , .
in {hg agsen{: f"h}%“md by a female Hindu from her husband or from her father-in-law shall devolve.
or daughter) COLany son or daughter of the deceased (including the children of any predeceased son

g ), nul‘ upon the other heirs referred to in sub-Section (1) in the order specified therein, but
upon the heirs of the husband.

S. 16: Orde!‘ of succession and manner of distribution among heirs of a female Hindu -
Thc order of succession among the heirs referred to in Section 15, shall be, and the distribution of the
intestate’s property among those heirs shall take place according to the following rules, namely:-

_R”k‘«' I. — Among the heirs specified in sub-section (1) of Section 15, those in one entry shall
b*e preferred to those in any succeeding entry, and those included in the same entry shall take
simultaneously. .

Ru{g 2. — If any son or daughter of the intestate had predeceased the intestate leaving his or
her own children alive at the time of the intestate’s death, the children of such son or daughter shall
take between them the share which such son or daughter would have taken if living at the intestate’s

death.
Rule 3. — The devolution of the property of the intestate on the heirs referred to in clauses (b),

(d) anr:l (¢) of sub-section (1) and in sub-section (2) of Section 15, shall be in the same order and
accordlflg to the same rules as would have applied if the property had been the father’s or the
mother’s or the husband’s, as the case may be, and such person had died intestate in respect thereof ;1

:

immediately after the intestate’s death.

Coparcenary and inheritance right of Hindu child : —

The traditional age-old concept of a Hindu copracenary was a male dominated concept where only
sons, grandsons and great grandsons acquired by birth, an interest in the coparcenary property by

birth, and where females cannot be coparecenars (Mitakshara Law); and where sons do not acquire
any interest in the coparcenary property by birth and females can be coparceners (Dayabhaga Law).
A Hindu joint family was a wider expression than a coparcenary; and the following three important

features of a Hindu joint family distinguished it from a coparcenary —
(1) The indefinite number of members in a Hindu joint family;

(2) The inequality of the rights of such members, some having an interest in the joint family
property and others having only a right to be maintained; and

(3) The inclusion of females in the joint family.
It is also to be remembered that, although, every coparcenary must have a common ancestor to start

with, it is not necessary that every coparcenary is limited to four degrees from the common ancestor,
i.e. the original holder of the coparcenary property. Such a person would be a coparcener if he can
demand a partition of coparcenary property; If he cannot demand partition, he cannot be reckoned as
a coparcener. The general rule of Hindu law is that, the partition can be demanded by any member of
a joint family who is not removed more than four degrees from the last holder of the property.

however remote he may be from the last holder of the property i.e. the common ancestor.
Thus, only sons, grandsons and great grandsons of the holder of the property, took an interest therein

by birth, and any other descendant who was further than three degrees from him. In other words, so
long as the common ancestor was alive at the time of the death of such an ancestor. If no such person
is alive at the time, the undivided interest of the common ancestor would pass by survivorship to his

brothers, nephews, etc.

S. 6: Devolution of interest in coparcenary property —

e — s
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Law Relating to Women & Children . 116. Author f. Praka: ’
ot. having at the time of his death
. the property shall devolve |

is A
When a male Hindu dies after the commencementhpf tllrllltse i . ,
interest in a Mitakshara coparcer A e d not in accordance with this Act:
survivorship upon the surviving members of the cnPflrcenaf{'yI;]:ile e skifiedvin Class 1 of
. : him surviving a I¢ B e latie ¢+
Prﬁv:jdaid that, if t?er:i::teizzegpligiﬁleﬁ i e couahagch famale relative. t|
Schedule or a male

ed in that Class wh B it
evolve by testamentar

- erest of the deceased in the Mitakshara coparcenary pmp;erty shall d

intestate succession, as the case may be, under this Act and no

by survivﬂrship.
- Explanation 1. — . : arcener, shall be deemed to |
| - : Hindu Mitakshara cop ’ |
Section, the interest of a d to him if a partition of the property had tak

For the purpose of this <ot A
hare in the property that would have been allo _ | er |
;I;:ci immediatelljy lfefg?e his death irrespective of whether he was entitled to claim partition or not
| be construed as enabling a person who ha:

Explanation 2. — _ |
Nothing contained in the proviso to this Section, shal

separated himself from the corparcenary before th{_a dea
on intestacy a share in the interest referred to therein.

th of the deceased or any of his heirs to clain

S. 10: Distribution of property among heirs in Class I of the Schedule — |
The property of an intestate, shall be divided among the heirs in Class I of the Schedule 1n accordance

with the following rule :-

Rule 1. The intestate’s widow, or if there are more widows than one, all the widows together, sha
take one share.

Rule 2. The surviving sons and daughters and the mother of the intestate shall each take one share.
Rule 3. The heirs in the branch of each predeceased son or each predeceased daughter of the intestate
shall take between them one share. ~

ﬂ_’ule 4. The distribution of the share referred to in Rule 3 —
(1) among the heirs in the branch of the predeceased son, shall be so made that his widow (or widows

together) and the surviving sons and daughters gets equal portions: and to the branch of his

p.l:edeceased sons get the same portion.
(i) among the heirs in the branch of the predeceased daughter, shall be so made, that the survivi
5 Ing

sons and daughters get equal portions.

ghzl?j Right of child in womb —
ild who was in the womb at the time of
- the date of an i :
oy | _ | . an intestate and m ali
all ‘have the same right to inherit to intestate as if he or she had be;?(l;;:nsgb?equeﬂuy o e
€lore the death of the

Intestate, and the inheritance shall b
e
PR e o deemed to vest in such a case with effect from the date of th
| ate of the

: , In "the

n "famﬂy pr()perty), e __I‘espect of the

year, sha]| or,d?he mother, provided that, the
| narily be with the moth e
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Provided th
0, at, no person shall it A *
provision of this Section . be entitled to act as the natural guardian of a minor under the

;)_) lr::c has ceased to be a Hindu. or

Y 11 he has complete] |

) and fin , Y s

or an ascetic (yati or Sanyasi);_ ally renounced the world by becoming a hermit (vanaprashtha)
Explanation -

In this Section. th '

" C ex e 29 & 5% : L

step-mother. pressions “father” and the “mother’do not Include a step-father and a

.S_I_S_f hPowers of natural guardians —
(1) The natural guardian of a Hindu minor has power, subject to the provisions of this Section, to do

all '
rea]?;;tsi which are necessary or reasonable, and proper for the benefit of the minor or for the
On, protection or benefit of the minor’s estate; but the guardian can in no case bind the minor

by a personal covenant.

(2) The natural guardian shall not, without previous permission of the Court,-
(@) mortgage or charge, or transfer by sale, gift, exchange or

otherwise, any part of the immovable property of the minor, or
(b) lease any part of such property for a term exceeding five years or for term extending more than

one year beyond the date on which the minor will attain majority.

(3) Any .disposa! of immovable property by a natural guardian, in contravention of sub-section (1) or
sub-section (2), is voidable at the instance of the minor or any person claiming under him.
(4) No Court shall grant permission to the natural guardian to do any of the acts mentioned in sub-

section (2) except in case of necessity or for an evident advantage to the minor.

(5) The Guardians and Wards Act, 1890 (8 of 1890), shall apply to and in respect of an application
for obtaining the permission of the Court under sub-section (2) in all respects as if it were an
application for obtaining the permission of the Court under Section 29 of the Act, and in particular, —

(@) proceedings in connection with the application shall be deemed to be proceedings under the Act

within the meaning of Section 4-A thereof.
(b) the Court shall observe the procedure and have the powers specified in sub-sections (2), (3), and

(4) of Section 31 of the Act: and
(c) an appeal shall lie from an order of the Court refusing permission to the natural guardian to do any

of the acts mentioned in sub-section (2) of this Section to the Court to which appeals ordinarily lie
from the decisions of that Court. -

(6) In this Section, “Court” means, the city Civil Court or a District Court or a Court employed under

Section 4-A of the Guardians and Wards Act, 1890 (8 of 1890), within the local limits of whose
jurisdiction the immovable property in respect of which the application is made is situate, and where
the immovable property is situate within the jurisdiction of more than one such Court means, the

Court with the Local limits of whose jurisdiction any portion of the property is situate.

e ——— e —.
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: itimate childten. ma
an iof NS HI C - respect of the m
¢ minot 'S P 5
Setion 12) ©

no effect if
will, any

S.9: Testamentary guardians and their powers: "
m Hindu father entitled to act as the_natural guatf'th
will, appoint a guardian for any of them in respet;tto v
property (other than the undivided interest referred 10

the father predefz‘cuaf.
* ve arson as guardian.
(2) An appointment made under sub-section (1), Sh_ﬂ“ ha pers

: : inting, by
mother, but shall revive if the mother dies without appointing |

: itimate children, ap,
- r minor leg! o
(3) A Hindu widow entitled to act as the natural guardian of ;l?egitimate children by reason of ¢,

‘ Ino : rdian for an,
Hindu mother entitled to act as the natural guardian of her I'ﬂl. by will, appoint a gud B Ii-l )
fact that the father has become disentitled to act as such, m"-:{YfO r's property (other than U1Videg
them in respect of the minor’s person or in respect of the minot

interest referred to in Section12) or in respect of both.

e MRG0, OE hildren, may_ },
: inor illegitimate € @y Y
(9) A Hindu mother entitled to act as the natural guardian of her min r in respect of the mingy .

: inor’s person O
Will, appoint a guardian for any of them in respect of the mJHOI: S per
property or in respect of both. |

; inor’s guardian after the death o
(3) The guardian so appointed by Will, has the right to act as t'he minor S_gllg ot guardi-:r
the minor’s father, or mother, as the case may be, and to exetclse'-allf the ngh N his A . i 1'
under this Act to such extent and subject to such restrictions, if any, as are specifl In

the will.

- T

| (6) The right of the guardian
| marriage.

so appointed by Will, shall, where the minor is a girl, cease on her
S. 10: Incapacity of minor to act as guardian of property — FARGMN
A minor shall be Incompetent to act as guardian of the property of any minor.

S. 11: Defacto guardian not to d

eal with minor’s property — .
After the commencement of this

Act, no person shall

—

2 . it~ _ E‘ £ T
Interest in joint- family Proper A8

u

2 i

3 *
'r_.l.

S.12: Guardian not to be appointed for minor’
Where a minor has an undivided

management of an adult membe
such undivided interest:

' | mily property
W fmperty 1S under thf‘
Provided that, nothing in this Section sha]l be de m 5 E{‘im MInor in respect ¢
Court to appoint a guardian in respect of such “THed fosighis: |

s

nt 3 .,‘-‘h ;é .'_.l:_, L.-" : o 3 N A !

erest. B diction of - Higt
L.

T '-'T-'" :
Bt £8
L 27T
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A \ d the legalisati
DEFINITION OF MARRIAGE: | . -procreaﬂ‘i?n al}

"Marriage or Nikah is a contract, which has for its object,

children" — Mulla.

Justice Mahmmood in Abdul Kadir v/s. Salima _(1886}, SHAH-
Mahomedans is not a sacrament, but purely a civil contract™.

A marriage may be valid (sahih), or irreguler (fasid), or void (batil).

149-154 observed "Marriage am

ESSENTAILS OF A VALID MARRIAGE :
Following are the essentials of Muslim Marriage :

1) PROPOSAL AND ACCEPTANCE (Ejab-o-qubul) : | / to the marriage and acceptance
There should be a proposal ( ¢jab or declaration) made by one p arty_ 3 | and its acceptance, must b
(qubul) of such proposal by the other party to the marriage. Ih—I_S-P—mROSa e:mﬂe male and two female
expressed at one meeting and in the presence of two male witnesses, OL 9 1 e
witnesses who must be sane and adult Mahomedans (Hanafi Law). |

WP y t show clear ¢
The words or language of the proposal must be clear and unambiguous. Words mus

' ' ‘ ‘ is. “I have married myself to vou»
Intention to establish conjugal relation. The usual form of proposal is, “I have married my :

- " ' - c o "?- ;
the acceptance is ‘I have consented”. Not like, ‘I will marry’, or “I may marry”, etc.
When consent to 2 contract

of marriage is obtained by force or fraud, the Wag& 1S lnv_alld, unless
ratified. The marriage becomes irregular and it can be regularised by subsequent CO_IISGII‘L
Neither writing. nor any religious ceremony, is essential for a valid Muslim marriage. The presence

of witnesses, however. ig nothing more than a mere matter of evidence; for, a marriage without
witness is fasid (irregular) only.

and not batil (void) under Sunni law. Under Shia law, the > presence
of witnesses is not even necessary. LS ki
Which of the fol lowing statement is correct:
a.

Under Shia law, the presence of witnesses

2)

A) Competent parties:

Every Mahomedan of sound mind and who has attained pubert
marriage.

A Mahomedan gir] of 15 years w
consent of her p

ho has attained
arents. — Mohd. Idris v/, State

I. Puberty : (bulugh):
i) Puberty is a physical p

ir) In the absence of evidence, it is generally presumed that 4 —lleﬁ;on e
age has attained puberty. no

i) The Judicial Committee of the Py
ot a girl 1s 9 years - Sadig Ali Khan

of Bihar, 1890, Cr.
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has been abolishe

to the dissolution of her marriage if she proves the followl
namely, . ¢
i) the marriage has not been consummated; ears, 1
i1) the marriage took place before she attained the age of ISW. i 1
M). - -

iii) she has repudiated the marriage before attainin — 4 portio’
= inedp
(Situation based problem can be asked on the above underl ..

dissﬁlution pf the marriage

Effect of repudiation: | rate aS A ¢ R s 2f either part: |
The mere exercise of the option of repudiation does not otll?neeml:l rriage subsists and b

repudiation must be confirmed by the Court. Until then ce may be-
the marriage dies, the other will inherit from him or her, as the'case Ee
3) ABSENCE OF IMPEDIMENTS : d be 1O impedil'l‘lents or prohibitions ¢,

The third essential of a Muslim marriage is that, there s'hO_Hl .
the marriage of the parties. These impediments are of two kinds : N
A) Absolute prohibitions : Which render the marriage void M , &N =
B) Relative prohibitions : which render the marriage merely 1

void.
A) Absolute Prohibitions : . ' ‘
) Absolute Prohibitions dry): It is not lawful for .

i) Prohibition on the ground of Plurality of Husbands (polyan

hMahnmedan woman to have more than one husband at the same time.

A marriage with a woman,

PPN vﬂgo has her husband alive and who has not been divorced by him, is void.

1" A Mahomedan woman marrying again in the life time of her husband is liable to be punished u
494 of the Indian Penal code. The off-spring of such marriage is illegitimate and cannot b
legitimated by acknowledgement. L :
f_See Chiap.t?r VII "Acknowledgement of Paternity" given in “Family Law — I” Book by the Author)
ii) Prohibition on the ground of Consanguinity: - L

L_{) A man is prohibited from marrying — 1) his mother or grandmother how highsoever: 2) his daughter

how lowsoever; 3) his sister whether full. consaneuin RGN et e
g , guine or uterine; 4) his nie .
lowsoever; and 5) his aunt or great aunt how highsoever, whether pa’tem) a-]v-m'-' m:;;:algrcat - o

A marriage with a woman prohibited by reason of ¢ Inity is voi
TRT onsanguinity is void.
1ii) Prohibition on the ground of Affinity: - de.'

| A man is prohibited from marrying — 1) his wife’s mother or

- wite’s daughter or grandmother, how lowsoever; 3) the wife of h?:@f‘gtdh?;)@er how highsoever; 2) his
> Or ;

highsoever; and 4) the wife of his son, or his son’s son or daughter’s son h

A marriage with a woman prohibited b ' |
_ age Y reason of af ' :
1v) Prohibition on the ground of F osterage: ﬁan-

Where the relationship of fosterage i '
e ge 1s established, Maho Lie
: > ’ me ' Fis. b oia s
c?rtal}n limits. A man may not, fqr Instance marry his foster mg;_ln law Prohibits the marriage within
of real mother, because suckling is regarded as equal to the CI (care taker mother in the absence
foster sister. | Achil mﬁatlon), or h . a‘ SLI'“
A marriage prohibited by reason of fosterage. is void . S oA St i.c. ¢

B) Relative Prohibitions: -".~f.'!.1_:§:fﬁ,; .h

wd'
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al s1ste :
of difference sexes. Thus, a man cannot marry two ffl*' e his

time. But nothing prevents a man from marrying ar ea::rreg )

The bar of unlawful conjunction renders a marriage 2 discussed above):

(This point includes consanguinity, affinity or fosterag e woman, but als

v) Difference of Religion: _ ¢ only with Maho = ristian or Jewess, B

A Mahomedan male may contract a valid marriage no St m e however. wit
a ‘Kitabia’ (a woman who refers to a Kitab i.e. "B-'IPJ§“?55¥:§ . man).CA marra
with idolatress (Hindu woman) or a fire worshiper (Par e . o

' S 2 e . A . : . T ) meaan.

idolatress or fire-worshiper, is not void, but mer?ly’w@except with a Maho T
A Mahomedan woman cannot contract a valid marriage or Jew - ¢

hrllfis-tl?hnatnils :dolator or fire worshipe;
tapl, N

LIlar:r D‘O

contract a valid marriage even with a Kitabi, that 1s, a C

however, with a non-muslim whether he is a Kitabi or non-Ki

irregular, not void. o |

vi) Divorce: | . wife  their marriage 1S 1rrevocably
o After the husband has pronounced three Talaks against his Wwite,

. d until _
~dissolved, and they are prohibited from remarrying each Other% marriage is actually
J [) The woman is lawfully married to a second man, 2) tha eSS o

; e woman has observe(
| consummated, 3) that second marriage has been lawfully dissolved and 4 th
| the iddat. H% Vi

I v

EFFECTS OF VALID (Sahih) MARRIAGE :

A valid marriage confers upon the wife the right to dower, maintet:iance an.d ,res.ldzn(:fi: ;ln her
husband’s house, imposes on her the obligation to be faithful and obedient to him, to admit him tg

sexual intercourse, and to observe the iddat. It creates between parties prohibited degrees of
relationship. It creates between parties reciprocal rights of inheritance. Ballie, 13.

It may be noted that, a Mahomedan husband does not by marriage, acquire any interest in his wife'«
property — A v/s. B (1896), 21 Bom. 77, 84.

EFFECTS OF VOID (batil) MARRIAGE :

A void marriage is no marriage at all. It does

. not create an
parties. The offsprings of a void marriage are il

L y civil rights or obligations between the
legitimate. <,

EFFECTS OF IRREGULAR £ASID) MARRIAGE :

a) An irregular marriage has no lega
b) If consummation has taken  place —

1) the wife is entitled to dower. broper or specified. whiéhever 18 less

ii) she is bound to observe Iddat, but the duration of iddat both ¢
courses. :

de; - .
: : €ath or divorce IS three menstrual
11) the issues of the marriage are legitimate, But an |

. . : Irre
create mutual rights of inheritance between husband and wife
(Situation based problem can be asked on the ab 3

| effect before consummation.

ated, does no!
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uestion : in i i i
n : Explain in detail the divorce of women under the Muslim Law

3 \4
Answer : W

“DISSOLUTION OF MUSLIM MARRIAGE”
(DIVORCE / 'TALAK)

EQ_HO._MI_lg topics are Discussed i _
: - in this :
Classification of divorce. Chapter :

a) By the death of the husband or wife.
b) By the act of the parties.
¢) By the judicial process.

CLASSIFICATION OF DIVORCE :
a) By the Death of Spousc. '
b) By the Act of Parties;
i) By the Husband —
a) Talak,
b) Ila,
¢) Zihar.
ii) By the Wife-
a) Talak-e-tafweez.
iii) By Mutual or Common Consent —
a) Khula,
b) Mubara'at
¢) By Judicial Process:
a) Lian,

b) Faskh |
(u/s. 2 of the Dissolution of Muslim Marriages Act, 1939 - stated below).

A) By the Death of Husband or Wife:

It is clear and natural that with the death of husband or wife the marriage tie comes to an end. When
the wife dies, husband may marry immediately, but in case of husband’s death, widow has to wait till

the expiry of iddat, which is four months and ten days, or if pregnant, till delivery.

Situation based problem — |
A marriage party was returning from Pune to Mumbai after marriage, on the way their bus

met with an accident and unfortunately the bride-groom died in an accident. —
g) Should wife observe iddat ? If not, why ? If yes, why ?

h) What do you mean by the term iddat ? | |
i) Under what circumstances wife has to observe iddat ?

j) What is the period of iddat in case of divorce ?

B) By the Act of Parties:
I) By the husband -

e —————————e
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men & Children .

(a) TALAK — (Repudiation): bt
In its literal sense, this Arabic word means, “taking O
it signifies the dissolution of marriage. divorce his_

Any Mahomedan of sound mind, who has attained puberty, May 9. Cal.833.

his wife whenever he desir,,
is '

Talak how effected ? —

| A
Talak may be effected i) orally (by spoken words) Of )

— 1. [f the words are expreg,
_ g a talak
talaknama. No particular form of words is prescribed for effecting ¢

' ired. If the words g,
. tention is requl
(saheeh) or well understood as implying divorce, no proof of inten

wcarv that the talak should .
: ecessary tha
ambiguous (Kinayat), the intention must be proved. It is not N€c

By o It comes to he:
1ce: When 1t L0 hey
e . z er absenc -
pronounced in the presence of the wife. [t may bﬂ'_pl‘ﬂnﬂ“ﬂwd in h

knowledge. it is binding on her, and she is supposed to observe 'iddat.

Different modes/kinds of talak —

A talak may be effected in any of the following ways:
1) Talak-us-sunnat :

- t may be in the Most
That is talak which carries the approval of the Prophet Muhammad. I y
approved form (ahasan), or simply an approved form (hasan).
Talak ahasan (most proper talak):

. . : _ : ' 3 ity. when wife is free
This consists of single pronouncement of divorce made during a "tuhr (i.e. purity,

from her menstrual courses). during which husband did not have intercourse with her, and then leaves
her to the observance of Iddat.

According to Hedaya, this method of divorce is the most approved because, firstly, the companions
of the Prophet Muhammad a

pproved of it, and secondly, because, it remains within the power of the
husband to revoke the div

orce during Iddat. And it becomes irrevocable and complete on the
expiration of the period of iddat. |

Talak hasan (proper talak) :
This consists of three pronouncements made durin

ng successive tuhrs, intercourse should not hac
taken place during any of the three tuhrs. Talak hasan becomes irrevocable and complete. on the third
pronouncement, irrespective of the iddat.
2) Talak-ul-biddat :

7 == —— gle tuhr, either in one sentence, e.g.
, OT In separate sentences, e.g. “I divorce

| _ svoree you, I divorce you, | divorce you” or b)
a single pronouncement made during a tuhr, clearly indicat ng an intention to dissolve the marriaoe
¢.g. "l divorce you irrevocably”. Talak-ul-biddat becomes irrevocable immediately it is e
irrespective of iddat. As the talak becomes irrevocable at Oncew l j:liron(‘)um._ :
irrevocable talak. This kind of talak is common in India. talak-i-bain, i.¢

(b) ILA — (vow of continence):

In this form of Talak, the husband swears in the name of Allah that
intercourse_with his wife, and abstains fr '

om it for four months, the
abstinence should be in pursuance to vow.

abstain from having a sexual intercourse with his wife for a pe
revoked by the husband within the said period of four months, if he

1€ Will not have sexual
slwm;e 18 effected. Such
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Law Relating to Women & Children .

Ila has been critic
n - - :
Biven 1o this prﬂvisigzt;cffs,f'd by th?:r l:Eltu:»n:amllsts, as according to them no logical explan
Ivorce. I'he only possible logic i v
- al re
when a person swears over som : = T

: .a,..-.ll
ethi X h acm‘.‘:urdmg to us, can be that. %
Ing 1n the name of Allah. then he st stick hat swearine and '
thus, respect the Allah. AnSiier , € must stick to that swearing, and

wide, vivid powers of SR ,;S that{::,l tl;le husband under one pretext or the other. POSSESSES
: g IS wite, and therefore, Ila form of divorce as atter of pretex
nught have been recognised during Oorce as a matter of pretext,

129, Author — Prof. Prakash K. Mokal.

ation can be

wives in all matters which 1CthEse times, when husbands, the male element dominated their ve
were of their intere " , of 'ila' is eve > or les L
obsolete now. st. The customs of 'ila' is, however. more or less
(c) ZI_I_Ht__x:g — (Injurious assimilation or comparison):
n tnis

fo 07 Ty : . 2
4 m, hugband compares his wife to his mother or any other female within prohibited
egrees of relationship. The w 8 '

ife has right to refuse herself to him until he has performed >
Bt of'7 i . * . as p penance.
' Zihar EH‘F unknown in India. But the law of Zihar has now received statutory recognition in
Section 2 of Shariat Act, 1937 . ' :

(see S.2 of the Shariat Act, 1937 in “Family Law — I Book by the Author).

‘ Zihar acts as a moral restraint on the husband when he compares his wife with his mother,
sister or any of the female relations. By moral sense, she no more remains his wife for the purposes of
sexual intercourse. Thus, she may refuse herself to him until he repents and pays some money to her.

II) By the wife —

(a) TALAK - E - TAFWEEZ: (Delegated divorce):

Although the power to give divorce belongs primarily to the husband, he may delegate the
power to the wife or to a third person, either absolutely or conditionally.

E

When the husband says to his wife, “repudiate yourself”, she can repudiate herself at the time so a
Q

|

l

specified by her husband. She may exercise the option at any time within the given period.

It has been held that, an agreement between a husband and his wife at the time of their marriage
under which the husband authorizes the wife to divorce him, in the event of his marrying a second
wife is a valid agreement - Maharam Ali v/s. Ayesha Khatum, 1915, 19 CWN 1226.

The power of divorce may be delegated by the husband to the wife either before or immediately

after the marriage by entering into agreement with the wife that, in case if husband fails to fulfill his
matrimonial duties towards his wife, she may give him Talak-e-tafweez.

There are three forms of tafweez : i) ikhtiar = choice, ii) amr-biyad = the affair is in your hands, ii1)
mashia't = at your pleasure.

II1) By mutual Consent —

A (Redemption) — Ui e, |
If :l)leﬁﬂutltjxil rel(ationshig hetween the husband and wife is not good, the wife, if she so desires, may

k a Khula divorce, €.8. by relinquishing her claim to the dower. The husband may accept it or
gu_sé it upon the consideration of dower and grant the divorce to her.

ST ' ife. ' it. If she accepts, it
larly seek a Khula divorce, the wife may accept it or refuse it

p hUSbﬁ n;iz shl:;ll?eli);lquished the right to get dower from her husband. Khula may be for any

means ’

conside jon — , ey, property, €tc. . . |
Mull r?l‘tllc’:uthinrrt;r 0:1 I?/;lahomedan law says that, Khula is at the instance of the wife only, and the
Mulla, (n€

husband cannot propose Khula.
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Author — Prof. Prakash K. Mokul

ing to Women & Children . 130.

B s 1.
d upon in a Khula divorce, does not invalidate 1l
eed u

: : i ohts t only entitles him 4
: conjugal rights, bu |
g s b rty due under the agreement of

Wife’s failure to pay the consideration .a%r
' to sue fo
divorce, so as to enable the husband
to cla;in; the release of dower, or b) to sue for any money Or prope

Kh - 41 - -Nissa, 1886, ¥

'F}lla‘ leading case on Khula divorce is Moonshee Buzul Rahim V/s. ;-Iuéei{embr;r;; ey
MIA 379 (L.frd Kingsdown). In this Case, it was observed th at’q?h i o period during whici
complete from the moment when the husband repudiates the wife. Ihere

such a divorce can be repudiated.

BARA’AT (Mutual Freeing) — ~ ke .
WI'JIzeTl:Ilie divorce is éﬁected by mutual consent of the husband and wife, it is known as

freeing one another mutually.

: 1952, (WP
It has been held in a Pakistani case of Sayeeda Khanum v/s. Muhammad Sami, PLD }

| 1sl1 nnot form a
Lah. 113 that, such matters as, incompatibility of temperaments, avermﬁn or flg;lt; Csm o [hJL- -~,
ground for a wife to seek dissolution of her marriage at the hands of a Kazi o 5 J

fall to be dealt with under the power possessed by the husband, as well as, the wife under Muslin

law, that is, "the capacity of making a Khula or Mubara’at divorce". 0y B _ g -
Difference getween Khula and Mubara’at is that, when the aversion is on the side of the wife,

and she desires a separation, the transaction is called Khula. When the aversion is mutual. and both

the sides desire a separation, the transaction is called mubara’at. | R
Khula and mubara’at are irrevocable divorce. Iddat becomes necessary for wife, and she is entitled
to maintenance during the period of iddat.

C) By Judicial Process :

I) LIAN (Mutual Imprecation):

The wife is entitled to sue her husband for a divorce on the ground that her husband has false] y
charged her with adultery. At the hearing of the sui, the husband had two alternatives -
i) he may retract the charge before the end of the trial, in which case the wife could not get divorce,

ii) he may persist in his attitude, whereby he will be
followed by oath of Innocence made by the wife.

After these “mutual imprecations”, Court dissolves the marriage.

.If the husband’s charge of adultery against his wife proved to be correct
divorce fails.

required to accuse his wife on oath. This is

, the wife’s action for

. In Infiia, it refers to the power of
. In India, such Judicial annulments
939. 1t is as follows -

the following grounds of divorce
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Law Relating 1o ] h >
idren . | 131. Author — Prof. Prakash K. Mokal.

v) iImpotency of the hush: | : _
vi) insanity e T h:::l::s;dfal the tlfne of marriage, and continues to be so, after the marriage
; or - T R s ' St
3 e a period of 2 years or is suffering from leprosy or a virulent venereal
vii) repudiation of th '
C marriage b iIfe before che atfaine 5. %
by her father or other s be;’ﬂ?‘:& :'ITL bLﬁ]FIC she dtld.ll'lf-. the age of 18 years, if she was married
B fhe huchond e S e she was ﬁ.iteen, provided, the marriage is not consummated.
miserable by cruelty or cond with CrUE!ty, that is to say - a) habitually assaults her or makes her life
associates with a woma tl'l uct, even if such conduct does not amount to physical ill-treatment, b)
immoral life, or d) dis no E‘:Vill repute or leads an infamous life, or ¢) attempts to force her to lead an
£ Ghstructs h s PUE'LS of her property or prevents her from exercising her legal rights over it, or
I e oos ror € observance of her religious profession or practice, or f) if he has more wives
ix) any f;th b I:at her equally in accordance with the injunctions of the Quran.
I" - . ] " y .
e ~groundas recognized by Muslim Law. Section 2 of the Shariat Act. expressly refers to
Talak, Ila, Zihar and Mubara’at and Talak-a-tafweed. Courts : -
g : at and lalak-a-tafweed. Courts are entitled to grant divorce on the old
grounds recognized by Shariat.

e —

"MAINTENANCE"
('NAFQA')
| The obligation to maintain under Mahomedan Law arises in two circumstances:
Firstly, obligation arises on marriage. It is obligatory to maintain the wife and children.
Secondly, obligation arises out of blood-relationship. It is obligatory to maintain parents and poor

dependants.
Maintenance includes food, raiment (i.e. clothing) and lodging. It also includes other necessary

expenses for mental and physical well-being of minor children and educational expenses of minor

children.
Mahomedan Law provides for the maintenance of the following persons :- A) Wife.B) Descendants

(children).C) Ascendants (parents) D) Other relations.

A).MAINTENANCE OF WIFE: %
The law of maintenance is often developed in a course of time in favour of a wife. In this

context, it is necessary to discuss the old law and the newly developed law.

Under the ancient Mahomedan law, it is the duty of the husband to maintain his wifg wheth_er s‘he be

Muslim or Kitabiya, poor or rich, enjoyed of-gnenjoyed: young or old. Howe@@ the wife is too

young for matrimonial intercourse, she has no right to maintenance from her hl;}sband_.;)
| band is not bound to maintain his wife, if she is not obedient, and if she refuses herself to

hj?r]i(t it?fheuliusband has not paid prompt part of the dower or if she refuses to live with her husband

| Itv. the husband is bound to maintain her.y 4
b-c;causelto S;LS;::'; l_g' the Allahabad High Court in Badruddin v/s. Aisha Begum, (1957) that, where

busband has married a second wife or keeps a mistress, the wife may refuse to Jive with the husband
1Us Ry — - ;

and still claim maintenance from him.

F
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Law Relating to Women & C. hildren .

Author =
- : <13—2“——’/‘-L_——’_

"
" GUARDIANSHIP _ it also in respect of

0
; f his_pers
A guardian of a minor is recognised not only in respect oL

dvises to retum
property also. _ sEI'iﬂ ime an; zﬂt to waste m
Quran considers misappropriation of minor's properties as a re also a Bl they should
properties to them when they attain majority. Guardlaﬂ_s o5 roperties for w
properties. Quran declares that, guardians should protect mino
only reasonable and moderate gratuity.

Who is a minor ?:

- ! d Ubert . A pt’frm_m- ¢
—= 0 aminor ' not attame: . g
According to the Mahomedan law, minor is a person who has G hia B But. this o,

. s (Hana e
presumed to have attained puberty on completion of 15 yeats (?aier and divorce. For ﬂ‘le .purjhjﬁ |
puberty or majority is applicable only in matters of marriage, 01 ted by the Indian Majority Act, |y
guardianship and all the matters, the age of majority is nOw regulated DY

" jority when 1.
have attal'HEd maj b N he
of 1875. Section 3 of the Act states that, a person shall be deemed to

i1t a guardian of minor's pers,
completes 18 years of age. Until then, the Court has power to appoint a gu

0!

Guardianshig:

Abdur Rahim defines guardianship as,
owing to mental defects,
an infant, an idiot, a Iy

"A right to control the movement and actions (;)f a person who
i1s unable to take care of himself and to manage his own af'ﬁlf‘:fur:'-;j;:l forl e.x‘fil}ﬂ ple.
natic. It extends to the custody of the person and power to dea With the

Appointment of a guardian:

A guardian may also be appointed under the Guardians and Wards Act, 1890 on

ore gt a lication\ made in
this regard. Application may be made not onl Yy a pers -desirﬂusming, or t.l:lgimi%ng?:) be, the
guardian of-the minor, but also by any rela Ve or friend of the and i Some cases by the
Collector of the district. Application shou ._ ' AL

| _ | eb](@c : :
aqd no order should be ‘made unless notice of the application g givm tl(-m 10 of th_e A:T;
minor (S.11 of the Guardians and Wards Act). - —— PETR0R interested in th
Even ‘TH?ughl.the Court (under Guardians and Wards

minor is subject, appears in the circumstances
And for the purposes of the welfare of the

minor, s
religion of the minor; ii) the character and capacity o e S ﬂhalbm |
| ' hes, if any of a deceased par
proposed guardian with minor or his property; and v
form an intelligent preference.
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Law Relating to w,
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ren . ; 133. Author — Prof. Prakash K. Mokal.

guir:ﬁﬁgg-af t(iile person of mir-lﬂr_fnel;ngs to,
> and In the absence or disqualification of the mother,

2) other female relations: .
P : ns; and in thei
3) male relations. their absence,

1) hl‘:;ih:rf Aas a _ ?ardian of person of a minor:
1S ent :
itled to the custody (Hizana ) of : a) A male child till 7 years, b) A female child till

puberty, (Hanafi law), |

1s right
f'l‘;hl—EeTff tl?ef ahf_]ilﬁther (to have the custody of the child) continues though she is divorced by the
E and in th Ld - Mt. Haidri v/s. Jawed Ali, (1934) All. L.J. 399, unless she marries a second

ICh case, the custody belongs to the father - Ulfat Bibi v/s. Baifati, (1927) 49 All. 773.

N{lture of mpther's right of custody : |
Plnvytt(llouncﬂ in Imambandi v/s. Mutsandi, (1918) 45 Indian Appeal, 73 observed, "It is perfectly
clear that, under the Mahomedan Law the mother is entitled only to the custody of the person of her :7&

minor child upto a certain age according to the sex of the child. But she ig not the natural guardian;
i law) is the legal guardian"U~"

the father alone., or. im},—his—cxecutor‘(‘mfdémnm
hildren and *

Therefore', father i§ T.he primary and natural guardian and the legal guardian of his minor ¢
the father's supervision over the child continues in spite of the child being under the care and custody
of the mother or other female relations, because the burden of providinwwme child

rests exclusiv
//Ljily_omth&%

2) Other female relations as a guardian of person of a minor:
lification of the mother, the custody of a) A male child till 7 years, b) A

In the absence or disqua
female child till puberty, belongs to following persons in the order of priority; 1) Mothers' mother, 11)
uterine sister, v) Full sister's daughter, vi) Uterine sister's daughter,

Father's mother, iii) Full sister, iv)
vii) Full maternal aunt, viii) Uterine maternal aunt, ix) Full paternal aunt, x) Uterine paternal aunt.

ualifications of uardianship of person of a minor: | '
become disqualified to act as a guardians of a person of a minor: 1)

Mother and other female relations | _ |
he child within the prohibited degrees. but the right revives on

if she marries a person not related to t n t | . ‘
the dissolution of marriage by death or divorce; or ii) if she leads an immoral life, as where she 1s a
sides. during the subsistence of the marriage, at a distance from the father's

prostitute; or 1i1) if she re '
place of residence Of, iv) if she neglects to take proper care of the child.

uardian of person of a minor: |
) 1€ l‘eh“jofl‘rl :hzsn?other and other female relations mentioned above, the custody of : a) A male
ehu[; ;mizi b) A female child till puberty, belongs to the following male relations in the order of
priority : dfather, iii) Full brother iv) Consanguihe brother, V)
: y ternal ather, i) : e :

g ) Nc;r:isxiepirothel’ir:gn, vii) Full brother of the father, viii) Consanguine b

m:i? ():Osg?gf father's full brother, x) Son of father's consanguine brother.
, IX

Full brother's
rother of the
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r — Prof: Prakash
' W & Children 42. Authe

lating o yomen : ‘

Law Relating X . regard to the nature of the offence and
atisfied that, having e recorded, reduce the period of

' t ard may, if it 18 S
provided that, the Bo y e g, o
either through a probation

circumstances of the case, it is expedie

stay to such period as it thinks fit. ‘ _ ovenile _ .
B . § ok ihe social LVER SEERE rep{;;tefwni;e and ;hall take 1nto consideration
tion or O ’

officer, or a recognized voluntary organiza

the findings of such report, before passing an order. —y

Where an order under clause (d), () or (f) of sub-Section (1)_ 5 m ::l
blic, it 18 €Xpe

opinion that in the interests of the juvenile and of the pu '
uvenile in conflict with law shall remain ui .
and may, 1 5

make an order that the ]
: ; : ; e
probation officer during such period not exceeding th1ree years, o
it deems necessary for the du€ supervision

order, impose such conditions, as

conflict with law: oy B ierom the
rds, it appears to the Board on receiving rep :

1 has not been of }___:mu'l

Provided that, if at any time afterwa |
le in conflict with law, e ,
the fit institution, is no

probation officer or otherwise, that the juveni
viour during the period of supervision of the robation officer, OF
ooy : ; . . uvenile, the Board may.

longer able or willing to ensure good behaviour and well-being of the j

order the juvenile in conflict with law to be sent to a special home. ' R o ihe
The Board shall, while making a supervision order under sub-Section (3), ‘?P aimn 1o “‘“—
ose care the

juvenile and the parent, guardian or other fit person or fit institution under W .
juvenile has been placed, the terms and conditions of the order, and shall forthwith furnish one

copy of the supervision order to the juvenile, the parent, guardian Or other fit person or fit

institution, sureties and the probation officer.

the Board may, if 1t 18 of
ient SO 1O do. in addition,

der the supervision ol a
uch supervision
f the juvenile n

3)

(4)

S. 16 : Order that may not be passed against juvenile —
sentenced to death or imprisonment for life, or

(1) No juvenile in conflict with law, shall be lenc
committed to prison in default of fine or in default of furnishing security.
age, has committed an offence of a

Where a juvenile who has attained sixteen years of
serious nature or his conduct and behaviour is such that sending him to a special home would not

be in his interest or in the interest of other juveniles in that special home, in such case, the Board
may order the juvenile in conflict with law, to be kept in such place of safety, as it thinks fit, and
shall report the case for the order of the State Government.

(2) On receipt of a report from a Board under sub-Section (1), the State Government may make such
arrangement in respect of the jy_?g_l}i]e, as it deems proper, and may order such juvenile to be
kept under protective custody at such place and on such conditions, as. it thinks fit, A period of

such custody/detention shall not exceed three years.

il

i S—

S. 23 : Punishment for cruelty to juvenile or child —

Whoever, hav:ing the actual charge of or control over a juvenile or the child, assaults, abandons

exposes or willfully qeglects the juvenile or causes or procures him to be a;saulted ,abani n d
expo§ed or neg'lected in a manner likely to cause such juvenile or the child unnecesse:. L U' lL "
physical suffering, shall be punishable with imprisonment for a term wl';ich may eze;n; ntlp.l ::;

months. or fine, or with both.

| [ Univerfit'y Examination Questions on the above topic|
1) Discuss the provisions regarding Juvenile Justice Board and state the

procedure and powers of Juvenile Justice Board.
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Court may grant Qi
_ Permission to such a guardian ienation
. where X _ |
to the minor. (GUErdlans and ards ct! 1890 SS' 29 j ;l;{;h allenatlﬂn 1S necessary and adv ﬂﬂt&lgﬂﬂllﬂ

enati i
I!::igal gu‘:: d?:n?lm:jr's property by 'de-facto' guardian :
an ' :

B s rdians i lawguBar(:la}?S appomte'd by the Court (as stated above), are called 'de-jure’ guardians
Bmeddling witt t.h ut those guardians who place themselves, in the position of a guardian by
circeu“mnstances o ;pllﬁl‘ﬁperl’l}]/ of]; the minor, are called 'de-facto' guardians i.e. guardians by

] e‘ mot " ¥ - . pr . )
Bble provertios. er, brother, sister, uncle, etc. can be de facto guardians.

Same powers as that of legal guardian' referred above.

Immovable properties:

A de-facto ' - :

A guardian has no power to transfer any right or interest in the immovable property of the

minor. Such a transfer i | -
. . 1S void. The question of benefit or ' ' is .
immaterial. q 1 or_necessity of the minor, is altogether

Law relating to Christian Children and Women under —

“ THE DIVORCE ACT, 1869”7
The Indian Divorce (Amendment) Act, 2001 (51 of 2001)
&

The Marriage Laws (Amendment) Act, 2001 (49 of 2001)

INTRODUCTION :
(Act, IV of 1869) Received the assent of the Governor General on the 26" February, 1869. This Act

lays down primarily the law of divorce i.e dissolution of marriage, nullity of marriage, judicial
separation and provides for other constructive reliefs like protection orders, restitution of conjugal

rights, alimony, and custody of children etc.

This Act is made applicable only to Christians. iy _
This is “an Act to amend the law relating to Divorce and Matrimonial Causes” in the manner, more

particularly described in the Act.

“ PRELIMINARY ”
(Ss.1 & 2)

ent of the Act:
S.1: rt Title Comme“celllr;d “THE DIVORCE ACT”, and shall come into operation on the first

“This Act may be ca

day of April, 1869".

8.2: %t Lt teciz::ds to the whole of India except the state of Jammu and Kashmir™.
“This AC

Extent of power to grant relief generally —
L ———————T T
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Law Relating to Women & Children .

where the petitioner or respondent professes the Christian r€
and to make decrees of dissolution —

“Nothing hereinafter contained, shall authorise any (;i : of e

V80

f Prakasn n.

g . wliﬂfuﬂder this Act, ¢
ourt to 847

i e 10 the marriag

or to make decrees of dissolution of marriage except Where bR B
domiciled in India at the time when the petition is presented, o
and to make decrees of nullity — | the mar 122€
or to make decrees of nullity of marriage except where - o thepetition, - R
India, and the petitioner is resident in India at the time of resent'llt}ﬁsﬂﬁﬁiﬂﬂ of marriage o 1
or to grant any relief under this Act other than a decree Of Lf resentin the petition .
of marriage, except where the petitioner resides in India at the tlm" 0

| : haS been solemnize

'y
. £
A

Jurisdiction of the Courts : b she Iij';pl__-qfesses the Chj‘iﬂi:m
A petitioner is not entitled to any relief under this Act unless he ol alare Christians, the Secti,
religion; and ii) in addition that, either of the parties to the maMﬂgf’ iciled in India at the tin,.
further provides that, unless either of the parties to the marriage are _do,l?_' the marriage: (Wher
while the petition is presented, the Courts have no jurisdiction todl?sa rgw.ﬂ--:f--ﬁciem to invoke the
either of the parties to a petition for divorce, is a Christian, it would be su q
jurisdiction of the Court under S. 2). o . ¥

i) in addition that either of the p;HEES to the marriage are Christians, the "S.?‘?tlon ﬁlrthe_r i ides
that, unless either of the parties to the marriage as regards de_creeﬂfﬂlf' llll“ltliﬁf R ARC, two
conditions are necessary that, a) the marriage should have been solemnized in India and b) (h

petitioner should be resident of India at the time when petition is presented.

S. 3: Interpretation clause — 3

“Minor children” — “Minor children” means, in the case of sons of native fathers, boys who
hau_'e not completed the age of sixteen years, and, in the case of daughters of native fathers. girls who
have not completed the age of thirteen years; in other cases, it means, unmarried children who have
not completed the age of eighteen years”. % '- |

III'I
- -

:

“Dissolution of Chrisﬁan' Marri
(Ss. 10 - 17) |

S.10: Grounds for dissolution of marria e:

The Amendment of 200] has made drastic chan
Christian husband and wife unde '

ry of his wife. The
45 many as seven grounds. However, those
against her husband. Thus, these

[n order to understand the situation,
which were previously available to the wife.
Grounds for dissolution of marriage by wife :
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“dissoluti Stri
410N to the District court or to the High Court on anv

1) Change of relio; ‘ :

2) Incestum:i ﬂd{é;;:r;:-m‘f i ' :
3) Bigamy with adulte;y'

4) Marriage with adu!te;y'

5) Rape, sodomy oy bestia;'qu

6) Adultery wirh Cruelty;

7) Adultery with desertion.

3 2k 2k 3 3k 3k 3k ok ok 3k ok ok ok sk k¢
************#*******************$******

one of

It can be se
en fr ,
grounds as the same caﬂm the above grounds that, the divorce becomes extremely difficult on these
il il}:mt be‘ P_I‘Dved by th; husband or the wife. Therefore, the drastic changes
- g the Christian law of divorce at par with Hindu law and Parsi law of divorce.

The grounds : 42 .
~¢ grounds on which a Christian marriage may be dissolved either by the husband or the

wife, are now set out in Section 10 of the Amendment Act of 2001.

They are as follows —

Grounds of Divorce (. 10)

(19 - .
1) “Any marriage solemnised, whether before or after the commencement of the Indian Divorce
(AI. nendmje:nt) Act, 2001, may, on petition presented to the District Court either by the husband or the
wife, be dissolved on the ground that since the solemnization of the marriage, the respondent —

i) has committed adultery; or
ii) has ceased to be Christian by conversion to another religion; or

has been of incurably of unsound mind for a continuous period of not less than two years

. 1mmediately preceding the presentation of the petition; or
' has, for a period of not less than two years immediately preceding the presentation of the

iv)
| petition, been suffering from a virulent and incurable form of leprosy; or

V) has, for a period of not less than two years immediately preceding the presentation of the
petition, been suffering from a venereal disease in a communicable form; or

vi) has not been heard of as being alive for a period of seven years or more by those persons who
would naturally have heard of the respondent if the respondent hqd been alive; or

vii)  has willfully refused to consummate the marriage and the marriage has not, therefore, been

; Or
viii) liz:sleillggit;g;mplv with the decree for I’ﬂStitl:ltiDrl of conjugal rights for a period of two years
g of the decree against the respondent; or

wards after the passin | . | .
IX) E;; SESeﬂed the petitioner for at least two years immediately preceding the presentation of the
e th such cruelty as to cause a reasonable apprehension in the mind

titioner wi _ S . |
m h?sﬂt_:lr ea;iiiittil;i;e tlhat i+ would be harmful or injurious for the petitioner to live with the
of the | |

respondent”.

olution of her marriage on the ground that, the

netition for the diss e e
resent a petil been guilty of rape, sodomy or bestiality".

f the marriage,

2) “A wife may also ap
hzlﬁband has, since the solemnization O

etition : distinctly as the nature of the case permits, the facts on which the

:on shall state, as diSt h
t;lorr:larriage dissolved 18 founded”. .

Contents of pet!
"Every such pet!
claim to have suc
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]-. 7 . A uthor Prﬂﬂ Prukuxh K. .'1'ffikﬂf.

Halsburys «| 5 "

dﬂngﬂr to life, limp or hS D]f Englaqd defines cruelty as, “the conduct of such a character as to cas
such danger”. — calth (bodily or mental) or as to give rise to a I‘*ca‘;;;::—'ﬁjﬁirlﬂ?iwEﬂuﬂ'
The question of cry 4 reasonable apprehension of

Regard must pe had t;lti]}; m};mt'be considered in the light of the whole matrimonial relationships
the personality and C{}nducf };SICHI and mental conditions of the parties, social atau; i'm:L l:?:;mt
must be weighed e 0 the Spouse on the mind of the other. and all il'll:idf.:l;tﬁﬂ; and I‘_. i:
at point of view : Valerie Persich v/s. ME’FF}F{:;' Persich, AIR lf):?g T\tla?iuél};; ;

I'he term ' !
Cruelty' '
Ity Includes physmal cruelty, and mental cruelty as well.

The tests of Cruelty are -

1) the condy |
Ct complained | '

of beingcre: p of, must be sufficiently grave and weighty to warrant the description
2) the cond # :

: uct complaj INj

it plained of, must cause Injury to health or reasonable apprehension of such

See - -

( S.22 for turther information on adultery, desertion and cruelty).

{E’;pe; S.375 (IPC 1860) :
D ;gggz?ie of '{‘a_pt?: 1S a sexual intercourse by a man with a woman —
er will; ii) without her consent; iii) with her consent, when her consent has been obtained

b ' :

h: rl;:iltzglagn ge; I;ICll :ﬁﬂtfﬁar of deathf or of hurt, iv) with her. consent, when a man knows that he is not

2 e W:ithout hﬂ €r consent is given 'because she believes herself to be lawfully married to him;

B P Ner consent, when she is under 16 years of age. Explanation : Mere penetration is
cient to constitute the offence of rape. Exception : Sexual intercourse by a man with his own

wife, the wife being not under 13 years of age, is not rape.

Sodomy and bestiality: S.377 (IPC 1860) :
The offence of 'unnatural offence' means, sodomy and bestiality means, having voluntarily carnal

Intercourse against the order of nature with any man, woman or animal.

Section 10-A :

Dissolution of marriage by mutual consent —

1) “Subject to the provisions of this Act and the rules made thereunder, a petition for dissolution of
marriage may be presented to the District Court by both the parties to a marriage together,

whether such marriage was solemnised before or after the commencement of the Indian Divorce

(Amendment) Act, 2001, on the ground that, i) they have been living separately for a period of
two years or more, ii) that they have not been able to live together and iii) they have mutually

agreed that the marriage should be dissolved”.
“On the motion of both the parties, made not earlier than six months after the date of presentation

2
: of the petition referred to in sub-section (1), and not later than eighteen months after the said date,
if the petition is not withdrawn by both the parties in the meantime, the Court shall, on being
satisfied, after hearing the parties and making such inquiry as it thinks fit, that a marriage has
been solemnized and that the averments in the petition are true, pass a decree declaring the

o be dissolved with effect from the date of decree”. 35
£2001 has introduced the concept of divorce by mutual consent. This vital

tian law of divorce nearly at par with the Hindu law and Parsi law of
for dissolution of marriage may be presented to the District Court by

together, on the ground —

marriage t
The Amendment ol 2
change makes the Chris

divorce. Now, a petition
both the parties to a marrage

T

Scanned by TapScanner



. sl

Law Relating to Women & Children .

i) that they have been livin g separately for a period of twoO
ii) that they have not been able (o Jjve together; and Jissolved
iii) they have mutually agreed that the marriage should be

Section 11 : Ad ulterer or adulteress to be co-respondent —
This Section states that.

iti | - or wi
“On a petition for dissolution of marriage presented by a hquandr:spﬂn
the petitioner shall make the alleged adulterer or adulteress a CO~-T&SF

: ely — b
excused from doing so on any one of the following three gl”UlmdS! nar;itzte, or the husband being 1|
a) that the wife, being the respondent. is leading a life of a pro -

:.ite the brothel) and therefo,

respondent, is leading an immoral [ife (for instance, habitually ‘;s;tiet:fl committed;
the petitioner does not know the person with whom the adultery at the petitioner, although .
b) that the name of the alleged adulterer or adulteress is unknown 0 £1&k
pet:ioner has made due efforts to discover it;
¢) that the alleged adulterer or adulteress is dead”. | : € ground of
Thus, on a petition for dissolution of marriage presented by a husbang.or Wlfe.;l;;gndgent %1'!1}'
adultery, the petitioner shall make the alleged adulterer or 3dulteljess 3 cc:l S.10 | ;
amendment is consequential to the amendments made in the grounds of dl.vf) o g f d luti

This Section makes it obligatory on a husband or wife who files a petition u/s. 10, for dleo u‘tmn
of marriage on the ground of adultery of his wife, or her husband, to make the alleged adulterer (,

adulteress a co-respondent unless the petitioner is excused from doing so on any one of the following
three grounds, namely —

‘i) that the respondent wife s

fe on the ground of f:i(_'ftli@,
&ent unless the petitione

Define ‘desertion’: - g

Answer : “Desertion implies an abandonment against the wish

of the

Act, when the adulterer or adulteress need no

Under the Divorce
respondent?

Answer : When the respondent wife is
adulterer or adulteress js unknown or the

Scanned by TapScanner



LY

orders and provision, with respect to the custody,

= . N P _J"‘_ !r g+l
----- T —— s s e ...

Law Relatin o W
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btaining judici
a Judicj ' ~ , .
e nf-derg aa] Sjparatmm the Court may, from time to time, before making its
with respect to e custody! thy t, Nd may make s'uch Provision in the decree, as it deems proper
parents is the Subject of SUéh su?t endg ¢¢ and education of the minor children, the marriage of whose
, dl 1f 1 1 r T - " o :
i may, 1f it thinks fit, direct proceedings to be taken for placing

ti ;
Sff[h‘;“gju;tl:;:er o make such orders after decree —
I'a decree of judicial Separation, may upon application (by petition) for this purpose

make, from time tq +: 0 |
educa!tion B r?l lime, a!l such orders and provisions, with respect to the custody, maintenance and
- im o INOr children, the marriage of whose parents 1s the subject of the decree. or for

ten under the protection of the said Court, as might have been made by such decree

b

or by interim ' : N |
y orders in case the proceedings for obtaining such decree were stil] pending”.

%W%in_suits for dissolution or nullity -
I-n any suit for Obtaining 3 dissolution of marriage or a decree of nullity r-narrieige. instituted in a
D‘?*mCt Court, the Court may, from time to time, before making its decree make such interim orders
as it maj[f deem Proper with respect to the custody, maintenance and education of the minor children.,
the marriage of whose parents is the subject of the suit,

and may mal;e "such. provision in the decree absolute or decree, as the case may be,
and may, if it thinks fit, direct proceedings to be taken for placing such children under the

protection of the Court”

Section 44 : power to make such orders after decree or confirmation —
“Where a decree of dissolution of marriage or a decree of nullity of marriage has been passed, the

District Court may, upon application by petition for the purpose, make from time to time all such
maintenance and education of the minor children,

subject of the decree, or for placing such children under the

the marriage of whose parents was the
y such decree absolute or decree (as the case

protection of the said Court, as might have been made b

_may be), or such interim orders as aforesaid”.

Important points or summary of Ss. 41 to 44 : _ |
1) These four sections empower the Courts to make a suitable provision for the custody, maintenance

and education of the infant children of a marriage which is the subject of a decree, for judicial

separation, dissolution or nullity of marriage, and may, therefore, be considered together.
Z)I)Section; 41 and 43 deal with interim orders to be passed during the pendency of the suit.

: d 44 deal with final orders to be passed after the ﬁnal decree in the.suit 1s passed.
2 gezgzgsjzg?:es the court a very wide discretion to fix such maintenance as it thinks fit. The order
e

d by the District Judge about maintenance under this Section terminates, when a final order is
passed by

assed un ion 43. ik .
g) '?"h C d;;S;(g;EE dissolves or annuls the marriage, alone, has jurisdiction to pass orders for the
¢ Co

| ' and for their maintenance and education. | |
Ry of the Chglil\?;flnwidest possible power in making any orders that it may deem just and proper.

e ovd isthe children is the first consideration. The Common law rights of the father and the

welfare of €o
;giems of an innocent SpoOuUse rank next in importance.
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7) Under Sections 41 to 44, the Court has power to make t{;{s is the R -
child remains a minor child, the marriage of whose P anl; an.iaggf WVARRRAAR % 1
person to whom the custody of a child is given of a £ the court:
directed not to remove such child outside the jurisdiction O tH& = kA Eh

- : v be solemni
"The persons by whom marriages may be o

L St
(s 420 e I ag cs:
Sections 4 to 9 of this Part deal with the persons who can solemnlﬂe‘ﬂ s Sy

' 2] ion 5:
' »ntioned in Section
§?_f£1_¢!11_;4_:, Marriage must be solemnized by any of the persons menti

re Christian or Christians, thep

Section 4 lays down that, if one or both parties to the marriage Mgc}_]sﬂmﬁ c;s not so solemniyg

marriage shall be Solemnized in accordance with the provisions of 5 of R erson to solemniyc .

then such marriage would become(void SAnd the Act makes it criminal for a p k
marriage, who is no \‘d@

2 vis. Emperor, AIR, 1918, Al |4
 authorised by Section 5 to do so - Makha Ram vis. Empe?far; AIR g
at P.173. e o = = | @t e

. Section 5: Marriages may be solemnized in India by following pe'rst')ll-F ? 2.2 e
1) By any person who has recetved episcopal ordination, provided that, the'ma_mage' bf.‘t solemnize
according to the rules, rites, ceremonies and customs of the Church of which he is a-M1n1§ter.

This clause provides zation of marriage by the ordained priest (Bishop in Englang,

Such solemnization o d be in accordance with rules, rites, ceremonies and Customs of

the Church of Englan ‘

3 of S.60 of this Act. Ordained priests learning in the Chyrc},
are completely detached from their famj |

: ' , 10 solemnize marria és;
4) By. or in the presence of a Marriage Registrar appointed under the Ac{vagﬂ
. . 2

certificates of marriage
| LA

Pﬁtweell Indian Christians

- '—Lﬂ.-.ll-. ;‘ i

. . 4965 amongh e DAITIages amony
exp;qmon *(_ hristiang , persons professing the Christiap _ _ong Ilfﬂiﬂn Christians. The
Christians" includes the Christ; ' : ¢ €Xpression "Indian
Preserin. Mistianity, as wel
ST Cl'lbeidg the marriage of
- T8€ IS Tequire 14 1, given.
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Solemnization of el e : 143. Author — Prof. Prakash K. Mokal.
ztamﬁ%m Christiang (Section 60) :
f;}.ﬁf:l;;;;f o 1S may be solemnized on the fulfillment of the following
W;I)lt;;?:ﬂfrtzfiiglﬂfigénﬂt;:ﬁIII:(g}tt;}eb:n?eal‘rzlgdyZZ?; P4 it years, and the age of the woman
\ 8) Each of the pa?*tifflt]; ;Etendlng to be married shall have a wife or husband living;
¥ credible Witnesses, séy to ffétﬁ_?lr;r;fs‘g-? shall, in the e-0f T Person licensed under §.9. and two

the presence of A|m;i ghty God, and i tl call upon

the persons here present to witness that [, A.B, in
lawful wedded wife/h our Lord Jesus Christ, do take thee C.D, to be my
| usband" - | T

of marriage among India ¢ (8.60). Licenses may be issued to any Christian for the solemnization

S Gibstanc mgﬁ(;r}stigns. The parties are free to say the aforesaid (S.60 clause 3 above)
them. hteral translation, in any of the regional language understood by

Certificate of Marriage -

The Christi - |

i, Solen';z;lil ‘*:;hf) has tgeen licensed to perform the marriage, and before whom, the marriage has
2€d 18 required to grant a certificate of marriage on application of either party to the

Ili‘&ll‘lﬂﬂgi on P_a)’n_lent of a fee of 4 annas. Such certificate should be considered as a conclusive proof
of the Sol€émnization of the marriage (S.61). 3

A Christian, liC_ensed for the solemnization of the marriages among the Indian Christians is required
to keep a Marriage Register

' Book, in which, all entries of marriage solemnized, are to be made. A
copy of the same is to be sent to the Registrar General of Births, Deaths and Marriages.

Section 62 lays down that, such a person shall, keep

district, a Register Book of all Marriages in accordance with a Form prescribed by the State

Government and he shall deposit true and duly authenticated extracts from his Register Book, in the
office of the Registrar General of Births, Deaths and Marriages.

in English or the language in ordinary use in the

Section 63 : Such a person (licensed Christian), shall allow a search to be made in such Register
Book and shall give a copy on payment of the proper fee.

Section 64 provides for Books in which marriages of Indian Christians under part I or Part 111 are
registered. This Section says that, “The provisions of Sections 62 and 63, as _tq the fopn of the
register-book, depositing extracts therefrom, allowing searches thereof, and giving copies of the
entries therein, shall, mutatis mutandis, apply to the books kept under Section 37”.

Section 65 lays down that, the provisions of Sections 60 and 61 shall not apply to marriage between
Roman Catholics.

“W
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3 LT Author — Prof. Prakash K. Mokal.
€re are no preliminar:

_ eliminari ‘ - -

1S c'?mPU]SGW, though p ﬂn—regi:fm]il:escgbec{ for a Pars;i marriage. The Registration of Parsi marriage

certified, it remains valid on does not affect the validity of the m_m?;‘iagf; _I:iﬁ;u if it is nof

male below the age of twenty one

lIrespective of the fact wh ::}?tes that, the children of a Parsi Marriage are legitim
Amendment of ]9gg e & €r the marriage has or has to been declared null and v

ub-Section states that, —
Bhhichigives ‘th. grou1 marriage 1s invalid under any one of the provisions of sub-section (1)

oy j _ of void marriage), any child of such marriage, who would have been
legitimate if the mary lage has been valid, shall be legitimate".

ate children
oid. after the

Section 4

Sf_:c,tion 4 Sub-Section (1) states that, —
wife or her husband until,

i? lawful divorce IS obtained,
ii) their marria

A Parsi husband or wife cannot remarry in the lifetime of his

ge has been declared null and void or dissolved, although he or
become convert to any other faith.
Thus, this sub-secti

mentioned above.
Section 4 Sub-Section (2) lay
Sub-Section (1) shall be void.

she may have

s down that, every marriage contracted contrary to the provisions of

Section 11 :

Section 11 lays down the punishment for solemnizing the marriage in violation of the provisions of

S.4. If a priest solemnizes a marriage in violation of S. 4. he shall be liable to punishment of
imprisonment for six months, or with fine of Rs.200, or with both.

Section 5 :

Section 5 further lays down that, every Parsi who contracts a marriage in violation of Section 4 (1)
Shall be subject to the penalties provided in Ss. 494 and 495 of the Indian Penal Codg, 1860, for the
offence of bigamy i.e. offence of marrying again during the lifetime of a husband or wife.

| 1ga f imprisonment which
494 the punishment (for bare bigamy) may extt::nd to a term_ 0 ,
Ulzgjfi 5} seven yepars as well as fine. Under S.495 the punishment for bigamy by concealment of
i age is for a term of imprisonment which may extend to 10 years and also fine. The
ﬂ;’fmer 12? I‘II:;ligg::ufny can be committed only if the requisite ceremonies of marriage (Ashirwad) are
offence

performed - Modi vws. Modi, 1975 Cal. L.J. 298.

' | dmission of the parties, essential
e cannot be taken to be proved by mere a
Mcoggit?sa;fi be proved to have taken place - Priya v/s. Suresh, AIR 1971, SC iax
ceremonics an

the first marriage is not proved, the second marriage is not bigamous - Katri Subbha Rao v/s.
If the firs

Katri Sethe, AIR 1994 A.P. 364.

Section 6 :
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ticl B ey ,
protected ? € of the Constitution of India, v
Answer : The re

SEIvation made far g : sk,
protected by Article G la‘dL mf WD{11tn IN educational Institutions and public employment are
———=—2(3) of the Constitution of India. T R

n education and employment are

which led to child marriage.

of Thread Ceremony and consequently stoppage of education of girls and

TR . ceremor!v by marriage ceremony at the age of eight to twelve. ii) Stress on
S=epIng | aSuty and purity of girls intact by getting them married before the age of puberty:

rria_ge' under the Child Marriage Restraint Act, 1978.
marriage means, a marriage to which e

ither of the contracting parties is a child.

S. Wh‘at'is the Punishment for solemnizing a child marriage under the Child Marriage
Restraint Act, 1929 ?

Answer : Simple Imprisonment of 3 months and fine.

6. What is the effect of the marriage which is in contravention of the marriageable age ?
Answer : Marriage performed in contravention of the condition of the age 1S valid; But the
persons who perform, direct or _promote such child marriage, are liable to punishment.

7. What is the punishment for contravention of
S of the Hindu Marriage Act, 1955 ?

Answer : Simple imprisonment which may extend to 15 da
Rs. 1000/- or with both.

the condition specified in clause iii) of Section

ys, or with fine which may extend to

8. Define 'sati' ?

Answer : "Sati means, the burning or burying alive of i) any widow along with the body of her
deceased husband or any other relative; or ii) any article, object or thing associated with the
husband or such relative. |

i it Sati.
. State the punishment for the act of attempt.to commi | | |
g inswer 'pWit'h imprisonment for a term which may extend to six months or with fine or with

both.

ishment for abetment to commit sati. |
e it:st;;:e' %l/l::; imprisonment for life, and shall also be liable to fine.

| , :shment for an act of glorification of Sati. |
I1. State the %‘!gj‘ﬁﬂ];zmment for a term which shall not be less than 1 year but which may extend
: Wi

and with fine not less than Rs. 5000/- but which may extend to Rs. 30,000/-.
8

Answer
to 7 year
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Law Relating ¢o Women & Children .

12. What is 'dowry"' ? r kind O D=
Answer : (T

: 0
: "Dowry" means, the _payment 1N 0?5}1 dian.
bridegroom's _parents/guardians by the bride Qﬁ@ls—_w”

13. State the punishment for giving or taking dowry.

- 5 yealss =
Answer : With imprisonment for a term not less th;: ot OF
years, or with fine not less than Rs. 15.000/- or

whichever is more.

| : end to 2 v,

14. State punishment for demanding dowry. nths but which may €x < Veq

Answer : With imprisonment for a term not less than 6 mo .
and with fine which may extend to Rs. 10,000/-. PR

'd w;ith fine not less
an the value of such g

15. Define "dowry death" as defined under the IPC.

dily injury or occurs othery,;..
- s or bodily 1mjury =TWise
Answer : Where a death of a woman is caused by any burns or bodily 1]

- efore her death ..
. AT : when soon b 1 she
than under normal circumstances within 7 years of her marriage.

l ' relative of her husbang |
was subjected to cruel or harassment by her husband or an

"dowry death". 4
connection with any demand for dowry, such death shall be called "dowry

16. State the punishment for dowry death.

o ARk . ; i ut which a\
Answer : With imprisonment for a term which shall not be less than 7 years b = _May
¢Xtend to imprisonment for life.

17. Define 'adoption’ under the Juvenile Justice (Care and Protection to Children) Act, 2000

Answer : Adoption means. the _process through which the ﬁdoﬂed child is pPermanent;
Separated from his biological parents and become the legitimate child of his ado

with all the rights privileges, and responsibilities that are attached to the

18. What js begging under the
Answer : Begging means, i)

19. What is "competent authority"
Children) Act, 2000 2

20. Define "fit institution"
Chi]dren) Act, 2000.

21. Define "guardian" as
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Law Relating to w,
men & Chi p
hildren . 149. Author — Prof. Prakash K. Mokal.

Answer : Guardian :

s ardian in relati ‘ ;

the actual charge or Con?tl?n Lo a child, means, his natural guardian or any other person having

guardian in course - ro over the child and recognized by the Competent Authority as a
O proceedings before that authority.

22. Who are the na _ _
guardianship Aot ;‘;gaﬁlqgllﬂrdlans of a Hindu child under the Hindu Minority and
Answer : ; .

Father/Mother/In case of minor wife, married woman. the husband.

23. What will the Couy i
rt consider whil inti ardi ; O ians :

Wards Act, 1890 ° e appointing a guardian under the Guardians and
An : ! . . | | o |

SWEI’_ The welfare of the minor is the paramout consideration while appointing the guardian
of the minor. =
T;lehpersqn desirous of being or claiming to be the guardian of the minor, any relative or friend
0 t € I‘nmor,‘ the Collector of the district or other local area in which the minor ordinarily
resides, the minor holds property, if the minor belongs to a class, the Collector who has authority

with respect to that class.

24. Define the term ‘women’s estate’.
Answer : The term’ women’s estate’ in its larger connotation means all property which has

come to a woman by any means and from any source whatsoever, and includes both property in
which she has absolute interest (streedhan) and property in which she has limited interest or

qualified interest.

25. Who is "juvenile' or "child" under the Juvenile Justice (Care and Protection to Children)

Act, 2000 ? : |
Answer : Juvenile or child means, a person who has not completed eighteenth years of age.

26. Who is "juvenile in conflict with law" under the Juvenile Justice (Care and Protection to

Children) Act, 2000 ? X : ‘ |
Answer : A juvenile in conflict with law means, a juvenile who is alleged to have -colmrmtted an
offence and has not completed eighteenth years of age as on the date of commission of such

offence.

27. What is. -the prime object of the Children Home/Shelter Home under Section 39 of the

g tice (Care and Protection to Children) Act, ;000 " |
B : f the child (i.e. handing over the child to its parents, guardians, fit person

nswer : Restoration o r the | s, ¢ -
:r fit institution, etc.) and protection to the child, is the prime objective of the children

home/shelter home.

ding to the Immoral Traffic Act, 1956. |
; erson who has not completed the age of 16 years. Minor means d
\ge of S d the age of 18 years.

of 16 years but has not complete
evention) Act, 1956 ?

mmercial purpose and

28. Define ‘child’ accor
Answer : Child means a p

person who has completed the age

: der the Immoral Traffic (Pr
¢ is the term ‘prostitution” means unc
a x::'er . Prostitution means sexual exploitation or abuse of person for co

n prostitute shall be construed accordingly.

AW . e s kA
the expression prosutlie 57
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1 Y two offences relating to marriage under the IPC.

AISYEr ; i) A man deceitfilly i oa .

! . F# c.l . . »

‘17 l&ulciﬁ_mr 12:”}1{ '”fluun:&-._”ﬁ woman to have cohabitation or sexual intercourse with
TR 0Lk marniage. iii) Criminal elopement, etc.

| | Y% Yo 4 €ry, who can take an action ?
! AM‘,L : Ase of :
€ of adultery, husband of the wife with whom adultery is committed can file a

take action against a concerned man.

43. What a
Answer l-t\(:i)t_h'lfhl(:;'mfu.ir'mm"tﬁ of valid marriage under the Muslim Law ?
: re should be proposal or offer ( ijab) and acceptance (qubul); ii) The parties should

ve the capacit - o
There should be to_mar ry ( aitaining puberty) or to be married (marriage through guardians): iii)
O iImpediments in the way of marriage/no matrimonial prohibitions.

44. Give any two
| grounds of divorce available t ' ' ' '
Muslim Kbarringss ket B 0 a2 Muslim wife under the Dissolution of
Aﬂim@ﬁ)_ Whercaboﬂuts of t'he__h usband have not been known for a period of 4 vears: ii) Failure
of the husband to _provide maintenance to the wife for a period of 2 years.

45. Define ‘Talaqg-ul-biddat’, -
Answer : Talaq:ul-bifidat is a_pronouncement of talaq in a single tuhr and is irrevocable in
nature. In Talag-ul-biddat or talag-ul-bain, the talag or divorce takes effect forthwith or

immediately.

46. When can a married Hindu adopt a child ?
Answer : Un de the Hindu Adoptions and maintenance Act, 1956. he can adopt a child with the
consent of his wife. If he wants to adopt a son, then he must not have a Hindu son. son’s son or
son’s son’s son living at the time of adoption; If he wants to adopt a daughter, then he must not
have a Hindu daughter, or son’s daughter living at the time of adoption. So also also he must be

at least 21 years older than the daughter to be adopted.

47. When can a female Hindu adopt a child ?
Answer : Under the Hindu Adoptions and Maintenance Act, 1956, any female Hindu — a) who

is of sound mind; b) who is not a minor; and c¢) who is not married, or if married, whose
marriage has been dissolved or whose husband is dead or has completely and finally renounced
the world or has ceased to be a Hindu or has been declared by a Court of competent jurisdiction

Lg_b_wf_ua@und_m.c_i, has a capacity to take a son or daughter in adoption.
48. In which case the Supreme Court decided that right to life includes right to education ?

Answer : Unni Krishnan v/s. State of Andhra Pradesh.

49. Which landmark case lays down the principles relating to sexual harassment at workplace

. Vishakha v/s. State of Rajasthan.
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